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PREFACE. 




J LONG preface to a small and unpretentious 
book is a mistake. A few words will sufRce to 
I indicate the object of this little work ; and for 
the rest, it will be left to speak for Itself. 
At a time when the value of the study of 
Roman Law is more than ever acknowledged, and when this 
sabject occupies an important place in academical and profes- 
sional examinations, it is hoped that a help to those who are 
preparing for any of these ordeals will be acceptable. The 
Council of Legal Education specially direct the attention of the 
students from the Inns of Court to the works of Galus and 
Justinian; also awarding their scholarships for proficiency in 
Roman Law. The case is similar with the examiners in the 
Law Schools at Oxford and Cambridge; and with the 
examiners for Law Degrees at those Universities and the Uni- 
versity of London. 

A glance at the examination papers will show that they 
frequently require a comparison of the state of the law In the 
times of Gains and Justinian respectively. Accordingly, it has 
been one of the aims of these pages to present clearly to the 
student such a comparative view. The copious references and 
their arrangement, it is hoped, will still further make the 
manual useful, and may perhaps assist the researches of others 
than students. The general intention has been to Include only 
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the matter contained in the Institutes of Gains and Justinian. 
The temptation to wander thererrom has been frequent and 
great ; and has been yielded to in some cases when further ex- 
planation was necessary. A digest or summary cannot pretend 
to much novelty or originality. Perspicuity is the great end to 
be aimed at ; and to secure this, everything else except accuracy 
has been sacrificed. 

The debt due to two treatises, well known to students of 
Roman Law, is such as to call for the most unreserved acknow- 
ledgment. In the preparation of this work, constant use has 
been made of Sandars' Institutes of Justinian and Poste's 
Gaius. In some instances quotations are given from the first 
named ; in others the excellences of a lucid arrangement have 
been adopted, t.g. in the classification of invalid stipulations. 
From various other quarters assistance to a greater or less 
extent has been derived, for example, from the works of 
Ortolan, Colquhoun, Abdy and Walker, &c. 

S. F. H. 

Temple, June, 1875. 
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THE ELEMENTS OF ROMAN 
LAW SUMMARIZED. 

INTRODUCTION. 
Gaius. 
Li/,. 
ITTLE is known of his personal history. He 
was probably born in the reign of Hadriar. 
(A.D. 117-138), and wrote fn the reignsof An- 
toninus Pius and his successors. He informs 
us that he belonged to the school of the Sabi- 
niahs. Probably he dischai^ed the duties of a teacher of law, 
according to some not at Rome but in the provinces, and was 
not a practical jurist. In addition to his Institutes, Gaius pub- 
lished works on the Twelve Tables, the Edicts, the Ux Papia 
Puppaa, Sic. His writings were, after his death, regarded as 
legal authorities. 

Iniiitiites, 
The MS, was discovered by Niebuhr at Verona in 1816. 
Another work had been written over it, — In some parts, two 
inscriptions had first to be removed. In consequence of this 
economy of parchment, about a tenth part is wholly lost or 
illegible. 
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As to their forniy the Institutes appear to have been a sort of 
sketch of a course of lectures on legal questions, especial atten- 
tion being paid to those subjects which were of most public 
interest at the time. This work was not, like the. Institutes of 
Justinian, a systematic treatise prepared for publication. Traces 
of the lecture form are frequently met with in the shape of repe- 
titions, &c. 

The subjects are treated historically rather than Judicially. 
Old institutions receive a large share of attention. The 
author is fond of comparing the views of the rival schools of 
Jurists, but seldom gives his private opinion apart from that of 
the school to which he belonged. He ** treats rather of the 
dynamics than statics of laws, therefore of the beginnings and 
ends rather than the stationary legal relations." 

It must be borne in mind that the Institutes were written 
under the system oi formula, 

Justinian. 

Life. 

|E was born about A.D. 483. Having been adopted by 
his uncle, the Emperor Justin, he reigned with him for 
a short period, and succeeded as sole emperor A.D. 527. His 
reign is chiefly noted for his legislation, and the victories of his 
generals, Belisarius and Narses, over the Vandals and Goths. 
He died A.D. 565. 

Legislation. 

His legislative measures were pursued chiefly under the super- 
vision of Tribonian. 

a. First Code {Codex Vetus), In A.D. 528, ten commissioners 
were appointed to compile a single code from those of Grego- 
rianus, Hermogenianus, and Theodosius, and from the imperial 
constitutions. On its completion, in A.D. 529, Justinian pro- 
vided that it alone should be referred to as the legal authority. 

b. Fifty Decisions (J^inquaginta Decisiones), These were 
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published at intervals, — ^the greatest number in A.D. 529 and 
530. Their object was to settle points on which the jurists 
differed. They were superseded by the Digest and Second 
Code. 

c. Digest or Pandects. Commenced A.D. 530— completed 
A.D. 533. This work is a selection from the writings of former 
jurists. It consists of fifty books, each of which is subdivided 
into titles, laws or fragments, and paragraphs. Extracts are 
taken from the writings of thirty-nine jurists, those from Ulpian 
forming more than a third of the whole. It has been suggested 
that the extracts were systematically arranged, so as to corre- 
spond with the course of study laid down by Justinian. (The 
Digest is variously quoted by the letters D, P, 11, or ff. The 
last is supposed to be a corruption of D, or of the Greek 11.) 

d. Institutes. (See below.) 

e. Second Code (Codex repetita pralectionis). This was pub- 
lished in A.D. 534, and consists of twelve books. It super- 
seded the former code, which was suppressed. 

f. Novels {Novella Constitutiones). The Constitutions subse- 
quent to the second code were published under this title from 
A.D. 535-564. They are a hundred and sixty-five in number. 
Justinian designed to form a third code out of these Novels, but 
they were never officially collected, nor systematically arranged. 

Institutes. 

The Institutes were published A.D. 533. The design was 
merely to provide an elementary treatise for educational pur- 
poses; the work, however, received the character and autho- 
rity of law. It is composed, to a great extent, of extracts from 
previous elementary treatises, and is based on the Institutes of 
Gains. (The relation of the work of Justinian to that of Gains 
has been compared to that existing between the commentaries of 
Stephen and Blackstone.) The arrangements of the Institutes 
of Gains and Justinian are almost the same ; a slight difference 
occurs in the division into books; the fourth book of Gains 
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beginning with the consideration of Actions, that of Justinian 
with the question of Delicts. Unlike the Digest, the sources 
from which the several statements are derived are not mentioned, 
and the quotations are mixed up with explanations. 

The Institutes profess to deal only with private law. The 
last chapter of the fourth book, however, treats of public prose- 
cutions, a subject obviously belonging to the public law. 

The extracts from Gaius are long and frequent. The com- 
pilers have often given the law as it was in the time of Gaius, 
without any previous warning that the rules had undergone a 
change, — the alterations being noticed after the old law has been 
given. It will be well for the student to remember this, when 
there is an apparent conflict of laws. 

Some Subjects treated of in one of the Institutional Works and not 

in the other. 

By Gaius, and not by Justinian : — 

Old forms of marriage and transfer : mancipium and manus ; 
honor um emptio; cretio ; co-stipulatio ; sponsio ; legis actiones ; 
fictiones ; formula y &c. 
By Justinian, and not by Gaius : — 

PecuHum castrense ; servitudes ; codicils ; degrees of rela- 
tionship; all real contracts except mutuum; quasi-contrsLOX^ 
and y«^j/-delicts ; test amentum inofficiosum ; publica judicia^ &c 

The Two Schools of Roman Jurists. 

HE Proculians* They derived they* name from Proculus, 
I a follower of Antistius Labeo, the founder of the school. 
Labeo was "a sturdy republican." He was the author of 
" Commentaries on the Twelve Tables," &c. 

The Sabinians. They were so called from Sabinus, a fol- 
lower of the founder, Ateius Capito. The latter was a courtier 
and " time-serving adherent of the institutions of the empire." 
He is said to have died A.D. 22. 
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The distinction between the two schools originated in the 
reign of Augustus ; was strongly marked in the time of Gaius 
(who informs us that he himself was a Sabinian), but had ceased 
to exist before the time of Justinian, though frequent mention 
is made in his Institutes of the former divergence of opinion. 
There has been considerable controversy as to the characteristic 
features which served to distinguish the two schools. Some 
assert that the Proculians were in favour of innovations, and that 
the Sabinians "firmly adhered to ancient precedents." The 
opinion now generally entertained is that "the divergence of 
schools was not based on any difference of principle, but merely 
on a difference on a multitude of isolated points of detail.'' 
Capito is seldom quoted, — not once by his disciple Gaius ; 
nevertheless the " conclusions of his school seem, in a majority 
of cases, to have prevailed in practice." 

The four "great luminaries of Roman Jurisprudence" be- 
tween the times of Gaius and Justinian were Papinian and his 
three pupils — Paul, Ulpian, and Modestinus. In cases where 
there was a diversity of opinion among the jurists, the dictum 
of Papinian prevailed. Paul was very largely quoted in the 
Digest, and his Recepta Sententia were considered as law. 
Extracts from Ulpian constitute more than a third of the 
Digest. 

Three Periods in the History of Judicial 

Procedure. 

|HE period of Legis Actiones (see p. 166). This early 
system of procedure was characterized by the constant use 
of symbols, calculated to make an impression on the minds of 
the members of a primitive community. Each movement was 
expressive, and the omission of any formal act involved failure. 
The whole proceeding was completed before the magistrate. 
This system was abolished by lex Mbutia (some time between 
B.C. 234 and 170), and the leges Julia (? B.C. 45 and 25). 
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The period of Formula (see p. 171). The system in use in 
the time of Gaius. The magistrate heard from the parties a 
brief statement of the matter in dispute. The claim was inserted 
in 2i formula or document of written instructions. This was sent 
to the Judge, who from it learnt the points to be determined. 
He tried the case, and returned his Judgment, which was en- 
forced by the magistrate. The proceedings before the praetor or 
other magistrate were said to be in jure ; before the Judge, in 
judicio. In the year A.D. 294, Diocletian directed that all cases 
in the provinces should be tried by the magistrates, without re- 
ference to a Judge. In A.D. 342, Constans abolished all legal 
formulas. 

The period of Extraordinaria yudicia. The magistrate heard 
the case from beginning to end, and then gave his decision. The 
mode of procedure in the time of Justinian was summary : " An 
action was begun by the plaintiff announcing to a magistrate 
that he wished to bring an action, a proceeding which was 
termed the denuntiatio actionisy and furnishing a short statement 
of his case ; this statement, called the libellus conventionis^ the 
magistrate sent by a bailiff of the court {executor) to the de- 
fendant. The parties, or their procurators, appeared before the 
magistrate, and the magistrate decided the case." (Sandars' 
Justinian.) 



CHRONOLOGICAL TABLES. 

To Illustrate the Roman Law. 

Period I. The Infancy of the Law. From the Foundation of 
the City to the Twelve Tables (b.c. 753-454). 
Chief Jurist — Papirius. 

Political Hiitory, Lanvi, 

753. Foundation of the City. 
578. Servius TuUius. 

Popuhis divided into 
Classes and Centuries. 
Census instituted ; Comitia 
Centuriata established. 
Plebs enrolled into thirty 
Tribes. 
510. Expulsion of Kings. 
509. Consuls first elected. 



508. Leges Valeria, 



494. Tribunes and ^diles of 
the Plebs instituted. 

49 1 . Comitia Tributa pass Plebi- 
scita. 



47 1 . Lex Publilia. 



Period II. The Youth of Roman Law. From the Twelve 
Tables to Cicero (B.C. 454-104). 
Jurists — Appius Claudius, &c. 
451. Decemvirs appointed. 451. Ten Tables drawn up. 

450. Two others added. 
449. Consuls superseded De- 449. The Twelve Tables pub- 
cemvirs. lished. 

Leges Valeria et Horatia, 
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Political History, 

443. Censors established. 

362. Prator Urbanus and 
Curule ^dile esta- 
blished. Commence- 
ment of their Edicts. 



Lanus. 
445. Lex Canuleia, 



339. Lex Publilia [de Plebi^ 

scitis). 
286. Lex Hortensia. 
285. Lex Aquilia. 



266. Prator Peregrinus esta- 
blished. 

241. Centum virs. 



149. Commencement of ^2^<^j- 
tiones Perpetua, 



244. Lex Silia, 
241. Lex Calpurnia, 
? 234 to 1 70. Lex Abulia. 
204. Lex Cincia. 
197. Lex Atinia, 
Lex jitilia, 
183. Lex Furia testamentaria, 
169. Lex Voconia. 
1 49. Lex Calpurnia R epetund- 
arum. 



Period III. The Manhood of Roman Law. From Cicero to 
Alexander Severus (b.c. 104 to a.d. 222). 

Jurists — Labeo, Sabinus, Julian, Gaius, Papinian, Paul, 
Ulpian, Modestinus. 

102. Lex Apuleia, 
95. Lex Furia de Sponsu, 
Lex Publilia de Sponsu, 



90. Citizenship conceded to 

all Latins. 
89. Citizenship conceded to 

the Italian States. 



89. Lex yulia et Plautia, 
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Political History, 



LaiAJs, 
8 1. Lex Cornelia de Sponsu. 
80. Leges Cornelia de Sicariis^ 

FalsiSf &c. 
62. Lex Pompeia de Parri" 

cidiis. 



60. Triumvirate — Crassus, 
Pompey, and Julius 
Caesar. 

44. Julius Caesar slain. 

31. Commencement of 
Empire. 

^27. Augustus Caesar, Em- 
peror. 

Commencement of Im- 
perial Constitutions. 

Auctoritas respondendi 
given to certain 



45. Lex Julia judiciaria, 

40. Lex Falcidia, 

31. Lex Julia et Titia, 

27. Lex Regia. 



* 
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jurists. 


25 & 23. Lex Julia judiciaria. 
17. Lex Julia de Adulteriis. 
A.D. 4. Lex Mlia Sentia, 


n 


The schools of the Pro- 


Lex Julia de Maritandis 
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culians and Sabi- 


Ordinibus, 


Augu 


nians originated 
about this time. 


6. Lex Julia de Vicesima 

Hereditatum, 
8. Lex Furia Caninia, 




k 


9. Lex {Julia et) Papia 

Poppaa, 
10. Lex Junia Felleia, 




Tiberius (14-37). 


19. Lex Junia Norbana. 



Passing of Leges less frequent. Authority of Senatus consulta 
increasing in proportion. 
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44. Two Pratores Eidei- 
commissarii. 



Nero (54-68) 



Vespasian (70-79) 
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Antoninus Pius f 

(138-161) \ 

M. Aurelius Anto- 
ninus (161-180) 

.212. Citizenship granted 
to all free persons 
in the Roman do- 
minions. 

217. ^ast tones Perpetua 
abolished and cog- 
nizance of crimes 
transferred to the 
city prefects. 



Lanxjs, 
42. Sc. Largianum, 

44. Lex Claudia, 

45. Sc, Claudianum (assign- 

ment of freedmen). 
47. Sc, Macedonianum, 
52. Sc, Claudianum (cohabi- 
tation of freewoman 
with slave). 

62, Sc, Trehellianum, 

64. Sc, Neronianum de Le- 

gat is. 
70. Sc, Pegasianum, 

1 29. Epistola Divi Hadriani, 

131. The Perpetual Edict of 
Salvius Julianus or- 
dered by Hadrian. Also 
that when the answers 
of the jurists agreed, 
they were to be re- 
garded as law. 

158. Sc, Tertullianum, 

161. Sc, Sabianum. 

178. Sc, Orphitianum, 

212. Edict of Caracalla. 
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Period IV. The Old Age of Roman Law. From Alexander 
Severus. 

Jurists — HermogenianuSy Gregorianus, Tribonius, Theo- 
philus. 



Poiitical History. 

•S o^ f^94- Cases in provinces 

to be decided 



^ I / 
S • 



withouty^rm«/<^. 
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330. Seat of Empire 
transferred to 
Constantinople. 
342. Legal formulas abolished 

by Constans. 
364. Division of the Empire. 

425. School of Law founded 
at Constantinople. 



''529. Publication of the 
First Code. 

J ^ 533- Digest 
•S ^) Institutes. 

^ 10 534- Second Code. 

535. Commencement of 
Novels. 
1453. Constantinople taken 
by the Turks. 



Lanvs, 



306. Codex Gregorianus. 



365. Codex Hermogenianus, 



426. Constitutio de Responis 
Prudentium (Loi des 
citations). 
438. Codex Theodosianus, 
498. Lex Anastasiana, 




THE TWELVE TABLES. 

BN the year B.C. 451, ten magistrates (Decemviri) 
I were chosen from the number of the senators to 
I draw up a body of Civil Law. The result of their 
I labours was the compilation of Ten Tables ; to 
which two more supplementary tables were added by the 
decemvirs of the following year. The main object thus 
effected was the reduction of what had previously been un- 
written or customary law to the form of statute law. Some 
of the provisions, however, were borrowed from the systems 
of other states. These tables were sometimes quoted as Leget 
or Lex, as being par excellence "The Law." They related 
to both public and private law, but chiefly to the latter. The 
subjects dealt with in each of the tables were the following: 
i. The Summons before a Magistrate. {Focalia in jut.) 
il. Judicial Proceedings. (Fragments as to calling witnesses, 

&■;.) 
lii. Debtors and Creditors. (The creditor was allowed to throw 
the debtor Into chains, and as a last resource, to put him 
to death.) 
iv. RighU of a Paterfamiliai. (Three consecutive sales to re- 
lease from palria patestas.) 
V. Inheritance and Guardianship. {"UtHegassll luperpecunia 
tutelave sua rei, ita jus eslo" i.e. the will of tht pater- 
familias should be law as to the disposition of his pro- 
perty and the appointment of guardians for his descend- 
ants. The order of intestate succession was flxed — Sui 
beredes, agnati, gentiles.) 
vi. Ownership and Possession. (Provisions with regard to 
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mancipatio; time necessary for acquisition by usucapion 
marriage by use, &c.) 
vii. Real Property. 

viii. Torts {Delicto), (Retaliation allowed for personal injury, 
unless compensation was offered. Remedies in case of 
other damages. Provisions as to the different kinds of 
theft.) 
ix. Public Law. 

X. Sacred Law. (Provisions as to funerals chiefly.) 
xi. (Marriage between patricians and pie- 

^ Supplementary beians prohibited.) 

^"* J {Actio noxalisy &c.) 




Laws Mentioned in Gaius and Justinian.* 

EX Mbutia (B.C. 234 ? to 1 70 ? ). This statute, together 
with two leges Julia^ abolished the legis actiones. 
Lex Mlia Sentia (AD. 4). Slaves who had been put into 
chains by their masters, branded, or subjected to other punish- 
ment, when manumitted, to be on the level of surrendered 
enemies {dedititit), 

A Latinus could attain Roman citizenship on proving to 
the praetor or president of a province his marriage with a 
freewoman, and the birth of a child. 

Manumission in fraud of creditors was forbidden. To 
make manumission complete, the master must be twenty years 
of age, the slave thirty, unless such manumission were vin- 
dictOy for some good reason approved of by the council. 

A slave, though under the age of thirty, might be instituted 
heres suus et necessarius by the will of an insolvent master. 
Lex Anastasiana (A.D. 498). The right of agnatic succes- 
sion given to emancipated brothers and sisters. They received 

' (The laws relating to puhltca judicia or criminal prosecutions are not 
noticed here, an account of them being given in Book V. See p. 192). 
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three-fourths of what they would have taken, if they had not 
left the family. 

Lex ApuUia (B.C. 102). The actio pro socio granted to a 
sponsor or fidepromissor against the co-sureties, when the former 
had paid more than his proportionate share. 

Lex yfquilia (B.C. 285). Cases of damage unlawfully caused 
{damnum injuria)^ provided for. The law consisted of three 
chapters, 
i. If another man's slave or a quadruped of his cattle was un- 
lawfully slain, the penalty was the highest value of the 
injured property within the preceding year, 
ii. A stipulator was furnished with an action against his adstipu- 

lator who had released the promissor. 
\\\, Penalty for all other kind of damage to be the highest value 
within the last thirty days. 

Lex Atilia, In event of the temporary or total failure of 
testamentary and legal guardians, a guardian to be appointed 
by the prator urbanus and majority of the tribunes of the plebs. 

Lex Atinia (B.C. 197). Things stolen could not be acquired 
by usucapio. 

Lex Calpurnia (B.C. 241). The condictio extended to the 
recovery of an uncertain thing. (See lex Silia.) 

Lex Claudia or 'Sc. Claudianum (A.D. 44). Guardianship of 
agnates over female wards abolished. 

Sc. Claudianum (A.D. 45). A parent might in any terms 
assign his freedman to any one of his children. 

Sc. Claudianum (A.D. 52). The position of the offspring of 
a female citizen and a slave determined. She herself became a 
slave, if the intercourse had been against the will of the owner 
of the slave. 

Lex Cornelia de sicariis (B.C. 80). The actio injuriarum intro- 
duced. It might be brought by one who had been outraged, or 
whose house had been broken into. (See also under publica 
judiciay p. 192.) 

Lex Cornelia de falsis or testamentaria (B.C. 80). It was in- 
ferred from this statute that the will of a person who died in 
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captivity was not invalidated by such captivity. (See also under 
publica judiciay p. 193.) 

Lex Cornelia de sponsu (B.C. 8i)» The same person not to be 
surety for the same debtor, to the same creditor, in the same 
year, for more than 20,000 sesterces. 

Lex Falcidia (B.C. 40). A fourth part of the inheritance 
secured to the heir. The calculation to be made at the death 
of the testator. 

Lex Furia (or Fusid) Caninia (A.D. 8). Limits put upon the 
number of slaves manumitted by will The slaves must be 
designated by name. 

Lex Furia de sponsu (B.C. 95). In Italy the sponsores and 
fidepromissores to be discharged from liability in two years. All 
of those who were alive at the time when the debt became due 
might be sued, but each for his share only. 

Lex Furia testamentaria (B.C. 183). Individual legacies, ex- 
cept those left to certain near relations, limited in amount to 
1,000 asses. Proceedings might be taken against the legatee 
in excess by simple manus injectio. 

Lex Hortensia (B.C. 286). Plebiscita to have the force of laws 
without any further sanction. 

Lex Hostilia (date unknown). The actio Jurti might be brought 
in the name of prisoners in the hands of an enemy, persons absent 
on the service of the state, wards under the care of guardians. 

Lex Julia de adulteriis (B.C. 17). Regulations as to the pun- 
ishment of adultery ; in certain cases death. The husband not to 
alienate immovables which formed part of the dos without the 
consent of the wife ; not to pledge them even with her consent. 

Lex Julia de bonis cedendis ( ? ). Introduced Bonorum cessio. 
(See p. 127.) 

Leges yulia judiciaria (? B.C. 45 and 25). These statutes and 
the lex Mbutia abolished the legis actiones. 

Lex Julia judiciaria (B.C. 23). Actions between Roman 
citizens to expire in eighteen months. 

Lex Julia de maritandis ordinibus (A.D. 4). Regulations as to 
marriage. This statute was amended by the lex Papia Poppaa. 
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Lex {Julia et) Papia Popptea (see lex Papia Poppad). 

Lex yulia et Plautia (B.C. 89). Things obtained by violence 
could not be acquired by usucapto. 

Lex yulia et Titia (B.C. 31). In the provinces, if other kinds 
of guardians failed, the president should appoint one. 

Lex yulia devicesima her edita turn (A.D. 6). A duty of five per 
cent, imposed on inheritances and legacies, except those under a 
certain amount, or to certain near relations. 

Lex yunia Norbana (A.D, 19). When a Roman citizen had 
manumitted a slave without the requisite formalities, the freed- 
man should have the status of a Latinus, The position of 
these Latins was determined. They could not make a will nor 
take by succession or legacy, nor be appointed guardians by will. 
The appointment of guardians to Latins was regulated. 

Lex yunia VelUia (A.D. lo). Posthumous and ^»<7n-post- 
humous children allowed to be instituted or disinherited. 

Sc, Largianum (A.D. 42). The children of a manumitter not 
disinherited by name to be preferred to a stranger (extraneus) 
heir in the succession to the goods of a Latinus, 

Lex Marcia (?). Usurers might be compelled by manus injectio 
to refund. 

Sc. Macedonianum (A.D. 47). Lending of money to children 
in patria potestate forbidden. Creditors had no remedy to recover 
money so lent, not even after the death of the paterfamilias. 

Sc. Neronianum (A.D. 64). A legacy of a thing not belonging 
to the testator to be valid as if a legacy of the most favourable form 
{per damnationem). This statute diminished the importance of dis- 
tinctions between the forms of legacies ; it enacted that the pre- 
sumption should be that the most favourable form was designed. 

Sc. Orphitianum (A.D. 178). Children allowed to succeed ah 
intestato to the goods of their mother. They were preferred to 
agnati. 

Lex Ovinia (Gaius iv. 109. Date and nature not known). 

Lex Papia Poppaa (A.D. 9). This statute was designed to 
encourage marriage by placing the unmarried {ccelibes) and child- 
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less iprbi) under disabilities. It dealt with matters in any way 
connected with marriage. 

The unmarried or childless were not allowed to take as heirs 

or legatees. 

Women with three children exempted from subjection to 

guardianship. 

Marriage between certain persons prohibited. 

Regulations with regard to patrons and patronesses. (See 

p. 121.) 

Lapses in legacies {caducd) regulated. 

Sc, Pegasianum (A. D. 70.) If the heir was requested to trans^ 
fer the inheritance hy fideicommissum^ he might retain a fourth, 
the liabilities being divided pro rata. If he refused to accept the 
inheritance, on the application of the fideicommissarius the praetor 
would compel him to enter, but all liabilities would pass to the 
fideicommissarius. 

Either this law or another of the same name extended the 

provisions of the lex Mlia Stntia. A Latinus could become 

a Roman citizen from whatever cause his manumission was 

defective. 

Lex Pinaria (?). In the actio sacramenti the praetor must nomi- 
nate 2i judex on the thirtieth day. 

Lex Puhliiia de sponsu (B.C. 95). SponsoreSy unless reimbursed 
within six months, allowed to recover twice the sum advanced 
by the actio depensi^ a form of manus injectio. 

Sc. Sabianum (A.D. 16:). If a person adopted one of three 
male children he must leave him a fourth of his property. 

Lex Silia (B.C. 244). The action ^^ condictio" introduced. It 
could be used only. for the recovery of a certain sum. 

Sc. Tertullianum (A.D. 158). Mothers allowed to succeed, 
among the agnatic to the goods of their children. 

Sc, TrebelUanum (A.D. 62). If the whole of an inheritance was 
transferred by fideicommissumy all actions were to be maintained 
by and against the fideicommissarius ; if only part, then the 
rights and liabilities were divided pro rata. 

C 
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Justinian applied the name of this statute to his amalgama- 
tion of the same with the Sc. Pegasianum. In case of Jidei- 
commissum^ the heir might retain a fourth of the inheritance. 
Ify however, he restored the whole inheritance to the fideicom- 
missariusj all actions were transferred to and against the 
latter : otherwise they were divided pro rata. 
Lex Voconia (B.C. 169). No legatee to take more than the 
heir. No person rated in the census at 1 00,000 asses or up- 
wards, to institute a female his heir. 
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^Publicum. 

/'Scriptum 
Jus < /J. CivUc < 

\ Non Scrip- 
^ Privatum ^ J. Qentium. turn. 



(J. Naturale, according to 
Ulpian.) 



/Leges. 
Plebiscita. 

Senatus-consulta. /Epistohe. 

Prindpum Placitar — ^ Decreta. 
Magistratuum Edicta. ( Edicta. 
Responsa Prudentium. 

'De Personis. 



Jus, as divided by Gaius and Justinian with regard to its subjects ^ De Rebus. 

De Actionibus. 



Liberi 



TTie Law of Persons, 



/Ingenui. 



/Gives 



iberi ■< 

\^Libertini -{ Latini 

^ Dedititii j 



• All put on the footing of Civet by Justinian. 



Vindicta. 



Manumissio ' 



^ Legitima or Solennis •{ Censu. 

Testamento. 
/In sacrosanctis Ecclesiis. 



I' 



Minus Solennis 



Per Eplstolam. 
^ Inter Amicos. 
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^Justx Nuptic 



Patria Potettat f ttaUuhcd by \ Legitimatio. 

^ Adoptio. 

Conforreatio. 
Marriage in manu contracted by \ Co^mptio. 

Usus. 

/Per subtequens Matrimonium. 
Legitimatio effected \ Per Oblationem Curiae. 



I 



Per Retcriptum Principis. 



Adopt 



M 



/Arrogatio. 



Adoptio (in limited sense) 



Maxima. 



/Plena. 



t 



Minus Plena. 



Capitis Deminutio \ Media. 

Minima, occurred on « 



/Adoption. 

Marriage in manu. 
^Emancipation. 



/Tettamentaria. 



Tutela - 



Legitima 



/ Agnatorum. 

Patronorum. 

Parentium. 
^ Fiduciaria. 



Dadva (i. e. on appointment by magistrate according to Lex Atilia or Lex 
Julia et Titia). 

^ (Cessicia.) 

/Sui Juris. (In Patria Potestate. 
Persons were either < 

( Alieni Juris \ In Manu Viri. 

In Servitute. 
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The Law of Things. 



/Communes. 



/Extra nostrum Patri- * 
monium. 



Res < 



Publicae. /Sacne. 

NuUius, including Res Divini Juris \ Religiosae. 

^ Universitatis. \^ Sanctae. 

/Corporales /Mobiles /Fungibiles /Consumptibiles 
^ In nostro Pa- *{ *{ ^ *{ 

trimonio ^ Incorporales \^Immobiles ^Non-Fungi- [ Non-Consump- 

biles tibiles 

^ Mancipi. 



^Nec Mancipi. 

re or in rem. 
Ad rem or in personam. 



/In 
Jus (right) \ 

(Ad 



/Sua 



Jus in re (=Do- < 
minium in 
wider sense) 



^Dominium (ownership) 
(Jus Hereditatis) 



/(^uiritarian. 






{ Bonitarian. 



/Iter. 



Rustic, «,g, < 



/Real or Praedial 



^Aliena ' 



Servi- 
tut 



Actus. 
(^Via. 



I ^Tigniimmit* 



Stilicidii. 



/U.ufruc. ^ u,^^ ; tendi. 

Emphyteusis. ( Habiutio. 

Superficies. 



/Voluntary 



^Pignus - 



/Conventional. 
\ Testamentary. 



/Legal. 
Necessary •< 

\ Praetorian or Judicial. 
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Introdtution. 



^Occupado. 



^ By Jut Naturale * 



or 



Jut Gentium 



Accettio. 
^ Traditio. 



Title. 



/ Mandpatio. 
In Jure Cetiio. 



yRestinguhe 



By Jut Civile * 



Tradido. 
Utucapio. 



Thete two 
mentioned 
by Ulpian 






Familiae ercbcundae. 



....... i Communi divi- 

of three actiont 

^ Finium r^gundo- 

^ Lex, e,g. Bequest of 
a L^cy. 



nmi. 



Per Universita- 
tern 



By Death 



/ Hereditat. 

\ Bonorum PoMestio. 

Venditio. 



(Addicdo Bo- \ Sectio. 
norum 
(^Libertadt causa. 
Cestio Bonorum. 



Donatio 



'•( 



/Arrogado. 
^ By Change of Status \ 

\Sc, Claudianum. 
Inter vivos (including Ante or Propter Nupdas). 



Peculium 



Mords causa. 

/Castrense. 

Castrense. 



/MUitare 



\Quasi-< 



/Profecdtium. 



^Paganum * 



Advenddum. 



'Calatis Comitiis. 



/Written - 



Will 



^By Civil Law \ Procinctum. 

Per i£s et Libram. 

By Edict of PrKtor— The Praetorian Will. 

By combined operation of Civil and Prctorian > Tripartitum 
Law and Imperial Constitutions ) 



^ Nuncupative (or Oral). 
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/'Solemn. 
Will/ 

^ Not in solemn form, e,g, Testamentum mJlitare. 
/Vulgaris. 

Subsdtutio <{ Pupillaris. 

Quasi Pupillaris or Exemplans, 
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Ruptum 



{ 



Per Agnationem PosthumL 



When avoided a will was either •< Irritum. 

^ Inoffidosum. 
^Necessarii. 

Heredes \ Sui et NecessariL 

Extranei. 
/'Per Vindicationem. 

Per Damnatlonem. 

Sinendi modo. 

^ Per Praeceptionem. 



Per subsequens Testamentum. 



Legatum 



/Fideicommissaria Hereditas. 



Fideicommistum 



Codicils 



^ Fideicommissum Singulae Rei. 
/Simple. 

\ Confirmed by Will 

/Secimdum Tabulas. 
/£xTe8tamento< 

\ Contra Tabulas. 



Bonorum Possessio ■< 



/Unde LiberL 
Unde Legitimi. 
Unde Decem Personae. 



^ Ab Intestato or Intestati ' 



Bonorum Possessio 



io < 

\si 



Cum Re. 



Unde CognatL 
Tum quem ex Familia. 
Unde Liberi Patroni. 
Unde Vir et Uxor. 
^ Unde Cognati Manumissoris, 



Sine Re. 
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Int7^oduction. 



The Law of Obligations, 

/'By sale per aes et libram (Nexum). 



/£x Contractu Nominato 



Verbis^^ Stipulatio * 



Literis. 



/^Judicial. 
Praetorian. 
Conventional. 
Common. 



/Mutuum. 



-^Re 



Commodatum. 

Depositum. 

( Pignus. 
^Pignus < 

\ Hypotheca. 



/ 



Emptio-Vendido. 



Rerum. 



^Consensu * 



£x Contractu Innominato. 

''Negotiorum Gestio. 



Locatio-Conductiu \ Operarum. 

Operis. 

/Totorum Bonorum. 
Societas < 

\ Unius Negotii. 
^ Mandaturo. 



p 



M 
C < 

O 1 

•a 

&> 

o 



Quasi ex Contractu « 



Tutela. 

Rerum communis Administratio. 
Hereditatis Administratio. 
Hereditatis Aditio. 



Ex Delicto (or Ex 
Maleficio) 



^ Indebiti Solutio. 
''D. Publicum {e,g. Homicide). 

/^Manifestum 
/Furtum-" 



^ Nee Mani- 
festum. 



Quasi ex Delicto « 



^ D. Privatum •{ Rapina. 

Damnum injuria. 
^ Injuria. 
^Judex qui Litem suam fecit. 
De Dejectis et EfFusis. 
De Positis et Suspensis. 
\ Damage by Nautie, Caupones, Stabularii. 



/Oblatum. 

Conceptum. 

Prohibitum. 
^ Non-Exhibitum. 
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(Civil 
Natural 
Mixed 



/Civil. 

\ Praetorian. 



/Unilateral /Stricti Juris /Nominate. 
Contracts < < 

\ Bilateral \ Bonae Fidei. ( Innominate. 

/Dolus. 



Damage might be done by « Casus. 

^ Culpa 



^Lata. 
^ Levis. 



/Adstipulator. 

Accessories to a Stipulation { /Sponsor ^ Superseded by Fide 

V^ Adpromissor < \ P ' 

, \ Fidepromissor ) ^^ '* 

/Solutio. 



/ 



Modes of Dissolution of Obligations 
arising from Contracts 



Common to all * 
kinds of Obli- 
gations 



Compensatio. 

/Legal. 
Novado < 

\ Volimtary. 
(Rei Interitus). 

(Confusio). 

(Oblatio et Consignatio). 



^ Solutio per aes et libram 
(corresponding to the 
old nexum). 



Corresponding to the * 
modesof contract- 
ing (Imaginaria 
Solutio). 



Acceptilatio. 
(Accept! relatio). 
(Return of the res). 
Mutuus Dissensus. 



The Law of Procedure. 



/Sacramentum. 



/ 



Systems of Civil Process in chronological * 
order 



Legis ActioneB« 



Formulae. 



Judicli Poitulatio. 
Condictio. 
ManuB Injectio. 
, Pignorii Capiu. 



Extraordinaria Judlcia. 
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/Rei Vindicatio. 



Actio 



f¥Tom Dominium « 



^Real. — In Rem (Vindicatio, * 
Pctitio) 



Publiciana. 



^ Publiciana recissoria. 

^(Confessoria). 

(Negatoria). 

/HerediutiB Petitio. 
From Jus Here- < 
diutis \^ Querela Inofficiosi Tes- 

tamenti. 



From Servitus < 



From Pignus 



Praejudi- 
cialis 



( 



Personal. — In Personam (Con- •• 
dictio) 



/"Senriana. 

\ Quasi-Serviana. 

fDe Libertate. 
ExUberali 4 

Causa \^DeIngenuiute. 

(De Partu cognoscendo). 

^Nominate. 
/'From Con- < 

tracts \ Innominate. Actio in fac- 
tum praescriptit verbis. 

From Quasi-Contracts. 

From Delicts. 



^From Quasi -Delicts. 
^ Familiae erciscundae "^ 
Mixed ' Communi dividundo > Regarded by jurists as personal actions. 
^ Finium regundorum 



Actio - 



/CiviUs (Dirccta). 



^ Prsetoria (UtiUs) 



^In Siroplum 
In Duplum 
In Triplum 



/'Rei Persecutio 
''Fictitia /Dirccta /Dirccta I 

< i * Pcenalis 

^ In Factum \ Contraria ^ Noxalis 

\ Mixta 

/Permitted a- 



''Stricti Juris ,.^.. 

/Perpetua /Legitima 
Bons Fidei < < 

\^ Temporalis v^Quae Impe- 
^Arbitraria rio conti- 

netur 
^ In Quadruplum /Quod Jussu. 



gamst or to 
heirs 

^ Not so permit- 
ted. 



Actions arising from the Liability for •• 
Contracts of Sons and Slaves 



De in Rem verso. 

De Pcculio (Actio Tributoria. A remedy in 
case of wrong distribution). 

Exercitoria. 



^ Institoria. 
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/Demonstratio. 



Parts of a Formula 



i 



Intentio. 



Fonnula. 



Excepdo 



Condemnatio. 

Adjudicado (in diree actions). 

i 

^ Pnescriptio. 
us concepta. 

Factum concepta. 
/CWilis /Perpetua et Peremptoria. 

\ Pnetoria \ Temporalis et Dilatoria. 
/Re. 



/In J. 
\lnF 



Plus Petido * 



Interdictum 



Loco. 
Tempore. 
^ Causa. 
Simplex 






Duplex (Mixtum) 



^Prohibitorium. 

•< Resdtuttnrium. 

Exhibitorium. 



^Adipiscendje Possesaonis, e,g. 



Retinendae Ponessionis 



/Ud possided 
ionis -< 

i^Utrubi. 



^QwxuBk Bmorum. 

Salviannm. 

Possessarium. 
^Sectonum. 
possidetis. 



^ Recuperandae Possessionis — Unde Vi 
/Pecuniary penalty. 
Sponsio et Resdpolado. 
Jusjurandum. 
Calnmniac Judicium. 
Contrarium Judicium. 
Iniamia. 



Rash Litigadon prevented by * 





INTRODUCTORY CHAPTER. 



^STITIA—Jurhprudentla. 

Justice is the constant and per- 
petual wisli to render every one 
his due. — 1. p. 

Jurisprudence isthe knowledge of things divine — i. i. 
and human ; the science of the Just and the 
unjust. 

The three Maxims of Law {Jui)— 

To live honestly ; to injure no one ; to render — i. 3- 
every one his due. 

The fundamental Divisions of Law — 

a. Public Law {Jus Publicum), that which — i. 4. 
related to the government of the Roman 
people. 
Private Law {Jus Privatum), that which 
related to individual interests. 
Ik Civil Law {Jus CiviU). — ii. I. 

Law of Nations {fui Gentium), 
c. Written Law {Jus Scriptum). — ii.3, 

Unwritten {Jus Non Scriptum). lO. 
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Gaiuj, Just, 

Bk. I. Bk. I. 



Laws to which the Roman people were subject — 

Civil Law — that which the Roman state made i. ii. i, 

for itself. It took its name from the state — 2, ii. 

which it governed. It was liable to altera- 

tion, either by tacit consent or the passing 

of a new law. 
The Law of Nations — that which natural reason 

established for all mankind. On account of 

its origin it was immutable. 

Ulpian distinguished the Law of Nature — ii. p. 

{yus Naturale) from the Law of Nations, 

denoting by the former term the law which 

we share with animals. 

The Roman written law consisted of — ii. 3. 

Leges (statutes) enacted by the Roman people. 3. ii. 4. 
N. B. — ^^Jus** is never used to signify a 
single statute. 
PlebiscitOy enacted by the Plebs ; enforced as 3. ii. 4. 

laws after the Lex Hortensia. 
SenatuS'Consultaj resolutions of the Senate ; 4. ii. 5. 
these superseded legesy and were themselves 
replaced by 
Constttutiones or Principum Placita^ Ordi- 5. ii. 6. 
nances made by the Emperor in virtue of 
the lex regia. They were expressed in 
three modes : — 

as answers or directions to particular 

magistrates or persons {epistola)^ 
judicial sentences (decreta\ 
laws published as such, and binding gene- 
rally (edicta), 
Magistratuum Edicta — edicts published by ma- 6. ii. 7. 
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Gmus. Just. 

Bk. I. Bk. I. 

gistrates, espedallj the prxtor. These 
constituted ih^jus honorarium, 
Responsa Prudentium — answers or opinions 7. ii 8. 
given by recognized jurists. In the time of 
GaiuSy if they were unanimous, their opinion 
was law. 

The unwritten law consisted of — 

The customs which usage had established. — ii. 9. 

Private law divided, with respect to its Subjects, 
into — 
Law relating to Persons ; Things (including 8. iii. p. 
Obligations) ; Actions. 
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OOK I. THE LAW OF PERSONS. 

Freedom, Slavery, and Manumission. 

Gahu. Just. 
Bk. L Bk. I. 

3REEDOM is the natural power of — iii. i. 

1 doing what one pleases, unless pre- 

1 vented by force or law. 

Slavery is an institution of the law -:- iii. 2. 
of nations by which, contrary to nature, one 
man is made the property of another. 

Main classes of men — 

Freemen {Liberi) ; Slaves (Servi). 9. iii. p. 

The class of freemen subdivided — 

Freeborn {Ingenui); Freedmcn (Liherlini) 10, II. iiL 5. 

Terms applied to slaves — 

Servi, because preserved from death when — iii. 3. 

captured. 
Mancipia, taken " manu" 

Ways in which slavery was contracted — — Hi. 4. 

By birth, when the mother was a slave ; 
By the law of nations, /, e. by capture In war ; 
By the civil law, e. g. when a freeman above 

the age of twenty sold himself to share the 

price. 
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Gaius. Just, 
Bk. I. Bk. I. 

Condition necessary to constitute a person "/«- 
genuus'*^ — 
Freedom of his mother at the date of concep* 82, 89. iv. p. 
tion, or of birth, or at any time between 
those two dates. 



Classes of freedmen — 12. v. 3. 

Cives Romania 

Latini under the lex yunia Norbana ; so 22. v. 3. 
called because they were assimilated in 
position to Latin colonists. Freedmen 
whose manumission had been effected by 
one of the less formal modes (see p. 34) , 
or had been defective, were included in this 
class. 

Dedititii under the lex Mlia Sentiay so called 13-15. v. 3. 
because on the footing of enemies surrendered 
in war. They were freedmen to whom, 
when slaves, some degree of criminality had 
attached. 

N. B. — Justinian made all freedmen — v. 3. 
Roman citizens. 

Position of the Latini. 

They could not dispose of their property by 22-24. — 
will, nor take under a will, nor act as testa- 
mentary guardians, except through a trust. 

At death their property reverted to their ori-III.s6. — 
ginal owner. 

They could not act in any public capacity, 
e,g, vote at elections, or fill a public office : 
but they had the right of marrying {connu- 
biurn) and trading {commercium) with Roman 
citizens. 

D 
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Position of the Dedititii, 

They had merely a bare personal liberty : 25-27. 
were unable to make or take under a will ; 
and were not allowed to live within a hun- 
dred miles of Rome. 



Manumission. 

An institution of the law of nations, by which 11. v. p. 
a slave was made free. 

Ways in which it was effected. 

Vindictay in a fictitious suit by an assertion of 17. v. i. 
liberty which was coUusively allowed by the 
master. 
CensUy by entry of the slaveys name on the 17. — 

censor's list (obsolete before Justinian). 
TestamentOy by will. 17. v. i. 

By less formal modes, e, g. in presence of the — v. i . 
church (/« sacrosanctis ecclesiis), 

by a letter to the slave (per ephto/am), — v. i. 
by a declaration before the master's 

friends (inter amicos), — v. i. 

Restrictions on manumission imposed by the lex 
Mlia Sentia, 
a. It was void, if in fraud of creditors or 37, II. vi. p. 

patron, /. e, when the master was insol- 154. 1-3. 

vent, or became so by the manumission. 

But the master, though insolvent, might 

manumit his slave in order that the latter 

might become his only and necessary heir. 

(See p. 88.) 
This appointment implied a gift of liberty, — vi. 2. 

though it was not expressly granted. 
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N. B. This clause alone of the lex /Elia ji^y. — 
Sentia applied to aliens. 
b. As to age. The master must be twenty 38-41. vi.4-7. 
years of age (altered by Justinian to 
seventeen) unless the manumission were 
V indicia for some good reason , e. g. wish-» 
ing to marry the slave, approved of by 
the council (v. G. I. 20). 

The slave must be thirty, with the same 18-21. — 
exceptions, also when an insolvent mas- 
ter by will gave him liberty and appointed 
him heir. 

Limits to manumission fixed by the lex Furta 
Caninia, 

The number of slaves who might be manu- 42-45. vix. 
mitted by will was restricted in proportion 
to the whole number the testator had : but 
in no case was the number manumitted to 
exceed one hundred 

If more than the statutory number were manu- 46. — 
mitted, none gained their freedom. 

Justinian repealed this law. 

Modes by which a Latin might become a Roman 
citizen. 
By application to the praetor at Rome, or the 28-32. — 
president in the provinces, at the same time 
showing a recognized ground for the claim, 
e. g. due proof by witnesses of having taken 
as wife a citizen of Rome, a Latin colonist 
or Latin freedwoman, and of having by her 
a child who had completed its first year. 
This mode was allowed by the lex /Elia 
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Sentia only if the defect in the manumis- 
sion had been the non-age of the slave. 
By a subsequent Sc. it was permitted to all 
Latin freedmen. 
Another mode was also allowed if the master 35. — 
had both bonitarian and quiritarian owner- 
ship in the slave. A repetition of the cere- 
mony of manumission (iteratio) would con- 
vert the Latin into a citizen. 

[Domsnium ex jure ^tritium was the 
kind of ownership, and the only one, recog- 
nized by the old civil law. The other kind 
of dominium^ termed by commentators boni- 
tariunty was the object of the special pro- 
tection of the praetor, who allowed a person 
to have a thing among his goods {in bonis 
habere) in cases where he was not entitled 
under the strict law. This distinction was 
effaced under Justinian.] 

Division of persons according to whether they 
were dependent or not. 
Those alieni juris were in the power of some 48,50. viii. p. 
other person. Those sui juris were inde- 
pendent and not under the power of another ; 
they must therefore be heads of families 
{patresfamilias). 

Forms of subordination to a superior. 

In the time of Gaius a person might be either 49. — 

in the power of another (in potestate) ; in 

subjection to a husband (in manu) ; or in 

bondage (in mancipid). 
In the time of Justinian the first form only 

remained. 
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Persons " in the power '* of others. 

Slaves. Children of a lawful marriage. S^* 55- viii. i, 

ix. p. 
The position of slaves. 

By the law of nations the master had power 52, 53. viii. i, 
of life and death over his slave; and was 2. 

entitled to everything acquired by him. 
But, by a constitution of Antoninus Pius, 
the slaying of a slave was to be punished as 
murder. By another, in case of cruelty, 
the master might be compelled to sell the 
slave. Other laws restrained undue severity. 

The slave was in the power of him who had 54. — 
the bonitarian ownership. Mere quiritarian 
dominium did not confer potestas. 

Paternal Power (Patria Potestas). 

An institution almost peculiar to Roman citi- 55. ix. p. 
zens. It was exercised over alV descendants 2, 3. 

except the offspring of female descendants ; 
these were in the power of their own father. 

In early times it included the power of putting 
the children to death, but in later times was 
much limited, their sale even being pro- 
hibited, except immediately after birth in 
cases of extreme poverty. With the excep- 
tion of the pecuUum (see p. 76), all the 
possessions of the filiusfamilias belonged 
absolutely to the paterfamilias. 

Marriage (Nupti^ or Matrimonium). 

The joining of man and woman, which created — ix. i. 
an obligation to live in an uninterrupted 
union. 
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Requisites for lawful matrimony (justa nuptia). 

The two parties must have the right of con- 56, — 
tracting a civil marriage {connubium). 

The male must have attained the age of — x. p. 
puberty, the female the marriageable age. 
Children in the power of a paterfamilias 
must have obtained his consent. 

They must not be within the prohibited de- 58-64 x. 1-12. 
grees of relationship. That is, they must 
not be descendants nor ascendants (whether 
natural or adopted), nor collaterals (except 
collaterals by adoption who had been eman- 
cipated) of or within the third degree ; but 
marriage was forbidden with a collateral, 
however distant, if removed only one degree 
from the common ancestor. 

In the time of Gaius, contrary to the general 62 — 
law, a man was allowed to marry his 
brother's daughter. 



Marital Power (Manus). 

Females who were subjected to the power of 108- 
their husbands by one of the particular forms 115 
of marriage mentioned below, thereby 
assuming the position of daughters of their 
husbands, were said to be in manu. 

The subjection of wives in manu was obsolete 
before Justinian. 

Modes of becoming subject to the manus in the 
earliest times. 
Usus, — Cohabitation for a year; the husband 11 1 
thus acquiring {he marital power by a sort 
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of usucapio. (See p. 68.) Originally^ and 
according to the provisions of the Twelve 
Tables, absence for three nights in the year 
prevented the right from vesting in the 
husband. 

Confarreatio, — A form of marriage, consisting 112, — 
of a religious ceremony. It did not free 136 
from the power of the natural father, bat 
only affected the sacred rites. 

Qhemptio. — A fictitious sale per as et Ubram 113- — 
of the wife to the husband. 1 15 

Forms of co-emptio. 

MatrimoniaL — ^When a woman conveyed her- 1 14 — 
self to her husband, so that she might acquire 
the status of his daughter. 

Fiduciary. — When a woman conveyed herself 114 — 
to her husband or a stranger [co-emptionator) 
for a purpose other than marriage^ e. g, 
to effect liberation from guardianship. This 115 — 
was brought about in the following man- 
ner. She made a co-emptio of herself to 
a third person, he remancipated her to the 
guardian- elect, who manumitted her, and 
thus became her guardian. 

This form of co-emptio was formerly necessary 115 — 
to enable a woman to make her will. 

A woman who made a fiduciary cthemptio with 115 — 
her husband acquired the status of daughter. 

Legitimation and other Incidents of Marriage. 

Ways in which Legitimation was effected. — X. 13. 

Per ohlationem curia ^ by presenting the child 
to the curia y a class, the membership of 
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which was a distinction, but entailed heavy 

pecuniary burdens. 
Per subsequens matrimonium^ accompanied by 

the drawing up of a marriage settlement. 

The parents must have been capable of 

marriage at the time of conception. 
(By rescript of the emperor^ according to a 

Novel of Justinian.) 

Erroris causa probatio. 
In certain cases when a misconception existed 65-75 
in the mind of one of the married persons as 
to the status of the other, the consequence 
being that the oifspring were not in the 
power of the husband, if the mistaking 
party could prove a cause of Justifiable error, 
such issue became subject to his power, and 
Roman citizens. 

Rules as to the status of the issue of marriages 
between persons of unequal status. 
Children followed the condition of the mother, 76-82 — 
except 

a. When born in civil wedlock (1. e, between 
persons who had the connubium), 

b. When born of a Roman mother and an alien 
father. 

In these cases they followed the condition of 

the father. 
When children followed the condition of the 87 — 

mother, they were not subject to the power 

of the father. 
When there was a change of status between 88-92 — 

the time of conception and that of birth, the 
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general rule was — in cases where die diikl 
followed the condition of the father, his 
statos at the time of conception determined 
the status of the child ; in cases where it 
followed the condition of die mother, her 
status at the time of birth detemuned its 
statas. 



Position of those to whom a grant of 
was made. 
If the grantee was an alien, his child conceived 93-95 — 
before the grant did not come into his 
power ; if a Latin, it did. 

Subjects dealt with by the Sc, Qaudianum. 

The intercourse of free women with slaves 
(contuhemiun^. 

If this took place with the consent of the slave's 84 — 
master, until the time of Hadrian, the off- 
spring were slaves of that master. 

If against the will of the master, after due 86-91 — 
warning she and her issue became his slaves, 
and he was invested with the whole of her 
property. 

This provision of the law, however, was abro- — III. 
gated by Justinian. xil i. 

The male offspring of a freeman and slave were 85 — 
free; the female offspring slaves. Before 
the time of Gains the offspring of either sex 
were slaves. 
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Persons sold by the head of the family 116- — 
{paterfamilias)^ or in the case of women in 1 1 8. 
manu by their co^emptionatory with the cere- 
mony of mancipation were said to be ^^in man- 
cipio,** The object of the sale was generally 
to liberate from the control of the pater- 
familias or co-emptionator. 

Subjection in mancipio was never effected in 
the time of Justiniaa 

Mancipation 

An imaginary sale in which only Roman 119 — 
citizens could take part. It must be effected 
in the presence of not less than five wit- 
nessesy who must be Roman citizens of the 
age of puberty. There must also be on the 
scene another person (Jibripens) of the same 
condition, to hold a pair of scales. The pur- 
chaser taking hold of the thing (jnanus 
capio) claimed it to be his property ex jure 
^iritium^ and affirmed it to be purchased 
by him with the scales {libra) and piece of 
copper {as) which he had there. He then 
struck the scales with the copper, delivering 
the latter to the vendor {mancipator) by way 
of purchase money {pretii loco). 

Things which might be alienated by Mancipation. 

Slaves, free persons, and certain domestic 120 — 
animals ; also such immovables {pradia) 
both urban (houses) and rustic (lands) as 
were subject to quiritarian ownership. 
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Things capable of being alienated by mand- II. — 
pation were termed res mancipL 18, 22. 

Movables most, immovaUes need not be 121. — 
present at the mancipation. 

Co-emptio contrasted with Mancipatio, 

The latter did, the former did not reduce the 123. — 
person sold to the condition of a slave. Thos 
in mancipatio the form of words was the 
same whether it was a free person or a slave 
who was mandpated. 

Adoption. 

The institation by whidi the head or a mem- 97- 107. xi. 
ber of one family was introduced into an- 
other, otherwise than by marriage. Thus it 
was another mode of subjection to patria 
potestas. 

The two forms of adoption. 98, 99. xL i« 

Arrogatio (so called because the parties were 
interrogated as to their consent). When a 
person sui juris of either sex was adopted. 
For this was required the sanction of the 
legislature (in the time of Gaius, populi auc- 
toritas ; in the time of Justinian, principaU 
rescriptum). 
Adoptio (in narrower signification), when a per- 
son in the power of an ascendant was 
adopted. This was efiected by the judicial 
authority of a magistrate. 

Ceremony in Adoption. 

In the time of Gains, if a father wished to give 1 34. — 
his son in adoption, the father mancipated 
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the son three times, the alienee manumitting 
him after each of the flrst two of such sales. 
The son was then remancipated to the father, 
and, being claimed by the adopter, in de- 
fault of opposition by the natural father 
was awarded to the adoptive father as his 
son. Sometimes the remancipation to the 
father was omitted. 

In case of issue other than sons, one mancipa- 
tion sufficed to free from the natural father's 
patria potestas. (See p. 47, ** Emancipa- 
tion.") These proceedings took place before 
the praetor at Rome, before the president in 
the provinces. 

In the time of Justinian this ceremony was not 
performed ; all that was required being the 
execution of a deed of adoption in the pre- 
sence of a magistrate. 

Differences between arrogation and adoption 

simple. 
Arrogation could be performed only at Rome. 100. — 
Adoption also in the provinces in the court of 

the president. 
In the time of Gaius, adoption could, arroga- 10 1. — 

tion could not be made of females. 
The children in the power of the arrogated as 107. xi. 1 1. 

well as their father fell under the power of 

the arrogator, taking rank as grand-children. 

Points in which they were alike. 
The person who adopted must be older than 106. xi. 4. 
the person adopted by the term of complete 
puberty (eighteen years). 
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A person might adopt another as grandson or — ^i- S- 

other descendant, althoi^^h he had no son. 
A person who adopted might afterwards give 105. xL 8. 

hb adopted son in adoption. 
Persons incapable of procreating might adopt. 103. zL 9. 
Women could not adopt. But Justinian al- 104. xL 10. 

lowed them a similar privilege, so that others 

might be placed on the footing of their own 

childrea 

Arrogation of a child under the age of puberty. 

This was permitted only after the case had 102. zi. 3. 
been inquired into ; and then on certain con- 
ditions — that the arrogator gave security 
that, if the arrogated died under the age of 
puberty, he would restore all his property ; 
that the arrogator would not emancipate the 
arrogated without just cause, and if he did 
emancipate him, would restore his property. 
If the arrogated was emancipated or dis- 
inherited before puberty without just cause, 
he was entitled to the restoration of his own 
property, and a quarter of that of the arro- 
gated (jjuarta Antonind). There were no 
such restrictions on the simple adoption of 
an impubes. 

Adoption of slaves. 

They could be adopted^ and were thereby made — xi. 1 2. 
free ; but they did not acquire the rights of 
sons. 

Other regulations. 

A person might adopt the son of another as his — xi. 6. 
grandson, and vice versa. 
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If a person adopted a grandson as the son of a — xi. 7. 
particular son^ the consent of such son must 
be obtained. But without such consent, he 
might give in adoption the son of his son. 

Radical change made by Justinian in the nature 
of adoption. 
If a son were given in adoption to a stranger — xi. 2. 
(j.e.y person other than an ascendant) ^ he 
should still remain in the family of his 
natural father, with the same claim on the 
latter*s property ; but should also gain by 
the adoption the right of succession to his 
adopted father, if the latter died intestate 
(adopt to minus plena). If the adoptive father 
were an ascendant, the rules of the old law 
applied, the adopted entering the family of 
the adopter (adoptio plena). 

Liberation from Subjection to Power. 

Modes by which persons were freed from the 
power of others. 
Slaves — by manumission. (See p. 34.) 126. xii. p. 

Children — by the death of the ancestor at the 127. xii. p. 
head of the family, provided there was 
no intermediate ancestor alive and un- 
emancipated. If such was in existence, 
they fell under his power, 
by the parent or child suffering loss of liberty 128. xii. 1,2,3. 

or citizenship, e.g, deportatio. 
by the child attaining certain dignities or 130. xii. 4. 
offices, e,g,y the patriciate, the office of 
vestal virgin, 
by emancipation. 132. xii. 6. 
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The ceremony of emancipation in the time of 
Gaius. 
^^ The father three times sold his son to a fic- 
titious purchaser, who, between the first and 
second sale, and also between the second 
and third, manumitted the son, /.^., dis- 
charged him from his power as a master, 
which he had acquired by the sale. After 
the third sale, the son was in the mancipium 
of the fictitious purchaser ; and if this pur- 
chaser had manumitted him, he would have 
been the son's patron. But as the father 
generally wished to be the patron of his son, 
the relation giving him, among other things, 
the right of succeeding to the son if intestate 
and childless, the purchaser, instead of 
manumitting him, re-sold (remancipavii) him 
to the father, who then himself manu- 
mitted him, and became his patron.*' (San- 
dars* Justinian.) The three mancipations 
were gone through to meet the requirements 
of the Twelve Tables. One would suffice 
in the case of issue other than sons. 

Change in the proceedings by Justinian. 

The same object could be attained by an — xii. 6. 
appearance before a proper judge or magis- 
trate. The parent then became patron and, 
if the child was under puberty, guardian also. 

yus postliminii (post limen). 

The right by which property taken in war, on 129. xii. 5. 
its re-capture, was restored to its original II. i. 17. 

owner ; also, by which captives, on their re- 
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turn, were re-established in their former 
rights. 

If a parent was captured and enslaved by the 
enemy, his paternal power was only sus- 
pended, and re-attached on his return. The 
son also, if captured, on his return, again 
became subject to the power of the ascen- 
dant. 

If the person died in captivity, the conse- 
quences were the same as if he had died at 
the moment of capture. 

Ways in which a person in manu was liberated 137. — 
therefrom. 

Remancipatioriy if the mode of subjection to 
manus was co-emptio. By subsequent manu- 
mission she became sui juris. 

Divorce (termed " divortium^^ if with the con- 
sent of both ; " repudiuniy^ if the act of one). 

Way in which a person in mancipio was liberated 
therefrom. 
Inasmuch as he had the status of a slave, by 138. — 
manumission vindictay censu or testamento, 
(See p. 34.) But to this case the pro- 
visions of the lex Mlia Sentia and the lex 139. — 
Furia Caninia did not apply. (See p. 34.) 



Guardianship (Tutela). 

An authority and power over a free person (/.^., — xiii. i. 
one sui juris) J given and permitted by the civil 
law, to protect one who, on account of his 
tender age, could not defend himself. 
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Forms of guardianship. 

Tutela testamentaria ; tutela legitima ; tutela 
fiduciaria; tutela cessicia; tutela Atiliana^ or 
yuliotitiana. 

Appointment of a guardian by will {tutor testa- 
ment arius). 

Only a parent who was head of the family 144. xiii.3. 
{paterfamilias) might appoint. 

He might appoint a guardian for the following 
persons : — 

Sui heredes under the age of puberty. In time 144-146. xiii.3. 
of Gaiusy also female sua heredes^ though 
above the age of puberty. A wife in manu 148. — 
was regarded as a daughter. 
\Sui heredes were those descendants in the 
power of the paterfamilias who by his 
death became sui juris,] 

Posthumous children might have guardians 147. xiii. 4. 
appointed to them by the will of their father, 
provided that if born in his lifetime they 
would have been 4ui heredes^ and in his 
power. 

The appointment by the will of the father of — xiii. 5. 
a guardian to an emancipated son must 
be confirmed by the magistrate without 
inquiry. 

Special names given to testamentary guardians. 

Tutor dativus. ' Whenever the guardian was 154. — 
nominated by the testator. 

N. B. This term was also applied to 
guardians appointed by magistrates. (See 

P- S3) 
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Tutor optivus. When the choice of a tutor was 150- — 
bequeathed to a wife in manu. This power 154, 
of selection might be either unlimited {pptio 
plena)y i.e. power of changing an unlimited 
number of times ; or limited (optio angusta)^ 
i.e. the right of choosing a certain number of 
times. 

Who might be appointed guardians by will. 

Not only a paterfamilias y but also a filius- — xiv. p. 
f ami lias. 

The testator's own slave, he thereby acquir- — xiv. i. 
ing freedom ; or another's slave, with the 
condition attached, " when he shall be free." 

A madman appointed guardian began to act, — xiv. 2. 
when he became sane ; a minor under 
twenty-live years of age, when he attained 
that age. 

Conditions which might be attached to the ap- 
pointment of a guardian. 

He might be appointed until or from a certain — xiv. 3. 
time, or conditionally, or before the institu- 
tion of the heir. 

But not for a particular thing or purpose ; — xiv. 4. 
because it was to the person and not for a 
purpose or thing that a guardian was ap- 
pointed. 

Under the term "son" or "daughter" was — xiv. 5. 
included a posthumous child, but not a 
grandchild. The latter was included under 
" children." 

Guardians by Statute (tutores legitimi). 

Those appointed by law, chiefly by the Twelve 
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Tables or by inference from that sutate. 
The law regulated the goardianship held by 
the following classes : — 

Agnail. Patrons : Parents (in imitation of 
the tutela patroHorum). 

[jfgnati were those related through males. 156 xv. i. 
They were " those related to each other, by III. 10. III. ii. 
having a common ancestor, in whose power, i, 2. 

if he were alive, they would all be.** The 
tie of agnation was also created by adop- 
tion. Thus agnati were the members of 
the same civil family. 

Cognati were rations by blood. 

Justinian in one of his Novels aboUshed the 
distinction ] 

Provisions of the Twelve Tables as to the guar- 
dianship of agnates. 

If no guardian by will had been appointed, or 155, xv. p. 
if the guardian nominated had died before 164. i, 2, 
the testator, the guardianship devolved on xvL 7. 

the agnate or agnates nearest in degree. 

By this law, females as well as males were 157. — 
under the guardianship of their agnates. 
This guardianship of females was abolished 
by Claudius. 

Statutory guardianship of patrons {Ugitima pa- 
ir onorum tutela). 
By imfdication from the provisions of the 165. xvii. 
Twdve Tables, the guardianship of freed- 
men and freedwomen belonged to their 
patrons (j.r. those who had freed them), 
and the children of their patrons. This 
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rule was deduced from the provision that 
the property of freed persons devolved on 
their patrons. 
A female patron could not be a guardian. 

Statutory guardianship of parents {Ugitima pa- 
rent turn tut eld). 
If an ancestor emancipated a descendant under 175. xviii. 
the age of puberty, he became the tutor 
legitimus of the latter. 
His sons, in case of his death, were regarded 175. xix. 
as only fiduciary guardians ; whereas the 
patron's sons succeeded to the same sort of 
guardianship as their father had held. 

Fiduciary guardianship. 

When a free person mancipated by a parent or ^166. — 
party to a co-emption (co-emptionator) was 
manumitted by the purchaser, the purchaser 
was termed " tutor fiduciariusj* because he 
was bound to the parent by a trust. (See 

PP- 39» 43-) 
The term was also applied to the male chil- 1 75. xix. 

dren of a parent who had emancipated a 
descendant. Then the male children be- 
came the tutores fiduciarii of their own re- 
lations. 

Guardianship of Latins. 

By the lex Junta y this did not necessarily 167. — 
devolve on the manumitter, but on the 
person who, before the manumission, was 
quiritarian owner. 
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Transferred goardianship {cessicia tuteld), 

A statutory guardian was allowed to transfer 168, — 
his guardianship to another, when the ward 169. 
was a female; but not in the case of a 
male ward, because the guardianship of a 
male ward was not considered onerous, in- 
asmuch as it was terminated by his attain- 
ing the age of puberty. 

The g;uardianship of agnates over female 171. — 
wards having been abcdidied by the iex 
Claudia^ in the time of Gains, there could 
be no cession by an agnate. 

A fiduciary guardian could not transfer his 17Z. — 
guardianship. 

On the death or loss of status (capitis dtmi- 170. — 
nutiOj see p. 61) of the cessidus ttttsr^ the 
guardianship reverted to the original guar- 
dian. If the latter died first, the cessicius 
tutor was deprived of the guardianship, 
which devolved on the person next entitled 
after such original guardian. 



Guardians appointed by magistrates and under 
the lex AtiBa and the lex Julia et Titia. 

If every other form of guardian fafled, one 185. xx. p. 
was given at Rome by the fr^n- urbanus 
and a majority of the tribunes of the plebs 
under the lex Jtilia ; in the provinces, by the 
president under the lex JuUa et Titia, 

A guardian was appointed under the same 186, xx. 1, 
laws, if there was a temporary failure of 187. 2. 
a testamentary guardian, e.g. if he had been 
appointed from a certain time or condi- 
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tionally ; or until his return^ if he had been 
taken captive ; or until some one had ac- 
cepted the inheritance. 
In Justinian's time, guardians had ceased to — xx. 3- 
be appointed under these laws. Then, 5 

under the same circumstances, they were 
nominated, after security had been taken, by 
the prefect or prsetor at Rome, by the 
president in the provinces. If the property 
was small, the appointment was made by 
an inferior magistrate, e,g, defensor^ without 
the inquiry into the circumstances which was 
otherwise necessary. 

N. B. The term ^^ tutor dativus** has 
i)een applied to a guardian appointed under 
these laws, as well as to one given by 
will. 

Substituted guardians. 

A substitute might be obtained by a female 173- — 

ward for a guardian who was absent or 176. 

incapable. If he was her patron, only if 

such substitution was necessary to enable 

her to accept an inheritance. 
If her patron's son was her guardian, or her 177- — 

legal guardian was incapable, a substitute 181. 

might be obtained for the purpose of settling 

her dower. 
Also, if the guardian of a male or female was 182, — 

suspected or removed from office, or was 183. 

excused, a substitute might be obtained. 
Also, in early times, when an action at law 184. — 

was imminent between the guardian and 

ward ; in this case the substitute being 
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termed '* ]>rattorian guardian." Bat in the — xxL 3. 
time of Justinian, a curator and not a prse- 
torian guardian was appointed in the event 
of litigation. 

Guardianship over Women. 

In the time of Grains, women were under 189- — 
gruardians for the whole of their lives. But 193. 
the power of the guardian was not so great 
as that of a guardian over children under 
age. It was confined to sanctioning the 
acts of their wards, e.g. wiUs and contracts ; 
a woman above the age of puberty managring 
her own property. Unlike the guardian 
of an infant, the guardian of a woman 
could not be sued on account of his ad- 
ministration. 

In any case where the woman would be other- 195. — 
wise without a guardian, she must demand 
one under the Ux AtiUa or the lex 'Julia et 
Titia. 

The gruardianship of women above the age of 
puberty, having been restricted by the lex 
Papia Poppaa and the Ux Claudia (see 
p. 14), had ceased in the time of Jus- 
tinian. 

Cases in which the authority of the guardian was 
necessary. 
When the ward made a promise to do some- II. 80- xzi. p. 
thing (a woman in the time of Gains might, 85. i. II. 
however, alienate res nee mancipi) ; but not viii. 2. 

when he stipulated for something to his 
advantage, unless the act of accepting was 
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of a highly solemn character^ e,g, entering 
on an inheritance. The general principle 
was that the ward might make his condition 
better, but not worse, without the authority 
of the guardian. A debtor paying to the 
ward was not discharged ; but if a second 
payment was demanded, the ward having 
received advantage, he would be repelled by 
a plea of fraud. 
The authority must be given at the time of the — xxi. 2. 
performance of the act, and in person. 

Events terminating guardianship. 

The ward's attaining the age of puberty, i.e. 196. xxii. p. 
for males, the completion of the fourteenth 
year ; for females, of the twelfth. 

But in the time of Gaius, females were not libe- 194. — 
rated from guardianship, unless they had the 
jus liberorumy i,e. three children, if a free- 
woman, three or four, according to the kind 
of guardianship, if a freedwoman. 

Arrogation, deportation, slavery, or captivity — xxii. i. 
of the ward. 

Death of the guardian or ward. — xxii. 3. 

Capitis deminutio maxima or media^ or in the — xxii. 4. 
case of statutory guardianship even minima^ 
of the guardian ; or any degree of capitis 
deminutio of the ward. (See p. 61.) 

The accomplishment of the condition, or the — xxii. 
lapse of the time which was to determine the 2, 5. 

guardianship. 

The removal of the guardian on suspicion, or — TLJixv 6. 
his excuse on good grounds from the guar- 
dianship. 
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Curators were appointed for the management 197. xxiii. p. 
of the property of those who had reached 
the age at which a guardian was dispensed 
with. (See p. 56.) They held their office 
until the minor had completed his twenty- 
fifth year {perfecta atas). 

The person whose age was between these limits 
was not obliged to receive a curator, except 
in case of a law-suit. 

N.B. Unlike tutela^ curatela might be for 
a particular purpose. (See p. 50.) 

The following were subject to the management 
of a curator, even after they had' reached the 
perfecta atas — madmen, prodigals, persons 
of unsound mind, those deaf, mute, or sub- 
ject to any perpetual disease. 

Curators were appointed by the same magis- 198. xxiii. \< 
trates who appointed guardians. They 
could not be appointed by will ; but if therein 
nominated, they might be confirmed in ofiice 
by a decree of the praetor or president. 



xxni. 



3» 4- 



Cases in which a ward who had a guardian 
might receive a curator. 

When the guardian was unfit for office, or was — xxiii. 
excused for a time. If the guardian was pre- 5, 6. 

vented by illness or other cause from adminis- 
tering the ward's affairs, an agent {actor) was 
appointed, who acted at the guardian's risk. 

In the first case, a curator was appointed, be- — xxiii. 5. 
cause a person who already had a guardian 
could not have another given him. 
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Means of ensuring proper administration by guar- 
dians and curators. 

The prastor required them to give security 199. xxiv. p. 
[satisdatio) against wasting or destroying 
the ward's property. 

This security was not required in the case of 200. xxiv. p. 
guardians by will ; nor in that of guardians 
and curators appointed by magistrates on 
inquiry. 



XXIV. 

2,4. 



Measures to enforce this security. 

Guardians and curators might be compelled — xxiv. 3. 
to give it by seizure of their goods as 
pledges. 

A subsidiary Action might be brought against 
the magistrates (or their heirs), whose duty 
it was to take security, but who had ne- 
glected to take any, or had taken insufficient 
security. 

If two or more guardians were appointed, the 
one giving security was preferred. If no 
security was offered, the guardian directed 
by the will to manage the affairs would do 
so. In the absence of such direction, the 
majority of guardians under the superinten- 
dence of the praetor selected a manager. 
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A further mode by which proper discharge of 
duties was ensured. 
The guardians might be compelled by the 191. 
actio tutela to render an account of their ad- 
ministration, when their wards reached the 
age of puberty. 
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Grounds of excuse pleaded by persons appointed 

guardians or curators. 
a. Having a certain number of children alive, — xxv. p. 

or who had perished in war. At Rome, 

three ; in Italy, four ; in the provinces, five. 
if. The discharge of some public duty — man- — xxv. 

agement of the property of the treasury ; 1-3, 14, 

absence on the service of the state ; office of 1 5. 

magistrate ; service in the army ; profession 

of grammar, rhetoric or physic. 

c. Being in a position adverse to the ward ; — xxv. 4, 
having a law-suit with the ward, if the suit 9» 1 1 9 
related to the whole of his property ; the 1 2 
appointment of guardian having been made 

by the testator out of enmity ; enmity against 
the father of the ward. 

d. Incompetence to sustain the burden of the — xxv. 
office — Having three other /«/^/^ or r«r^7/^/^ 5-8, 13. 
unsought for, and not of the same property; 

poverty ; severe illness ; inability to read ; 

old age, ie, above seventy years of age. Of 

course a minor under the age of twenty-five 

was incompetent. 
The husband could not be curator of his wife. — xxv. 19. 
A person who had been guardian could not be — xxv. 18. 

compelled to become the curator of the same 

youth. 
The excuse must be pleaded within a certain — xxv. 16. 

time. One failing, another might be re- 
sorted to. 
If a person had got himself excused by false — xxv. 20. 

allegations, he was not freed from the burden 

of the office. 
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Suspected guardians and curators. 

Those of any kind might be suspected^ even — 
patrons, but the reputation of these must be 
spared. 

They might be accused by any one, even by a — 
woman, if she was actuated by feelings of 
affection towards the ward. 

A ward could not accuse his guardian, but a — xxvi. 4. 
minor might, on the advice of his relations, 
accuse his curator. 

A suspected guardian or curator could be re- — 
moved, at Rome by the praetor, in the pro- 
vinces by the president or the legate of the 
proconsul. 
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Circumstances causing a guardian or curator to 

be suspected. 
Want of faithful execution of his trust, although 

he was solvent. 
Neglect to afford maintenance to the ward. 
Fraud, although sufficient security had been 

given. 
Mere poverty was not a ground for suspicion. 



XXVI. 5. 
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xxvi. 

12. 

xxvi. 13. 



Consequence of this suspicion. 

If the case was proved, the guardian was re- 
moved ; and if fraud had been shown, the 
guardian was pronounced " infamous.^'* 

\Infamia involved the forfeiture of political 
privileges, suffragium and honor es. It also 
put the infamous person under certain dis- 
abilities in matters relating to private law.] 

The administration of the guardian was sus- 
pended whilst the accusation was pending. 
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The death of the guardian put an end to — xxvi. 8. 
the proceedings. 
Punishment followed in certain cases, as if — xxvi.io, 
false allegations had been made ; or if the 1 1 . 

person guilty of fraud was a freedman act- 
ing as guardian to the issue of his patron. 

Loss OF Status (Capitis Deminutio). 

This was of three degrees. 

Capitis deminutio maxima. When a person lost i6o. xvi. i. 
his liberty ; for example, when he was made 
a servus posnay i,e, sent to work in the mines 
as a slave without a master. 
Capitis deminutio minor or media. When citizen- 1 6 1 . x vi. 2 . 

ship was lost, e,g, on perpetual banishment. 
Capitis deminutio minima. A mere change of 162. xvi. 3. 
family position, as in adoption and manci- 
pation. 

A higher degree of capitis deminutio involved 
the lower, e.g. loss of liberty implied loss 
of citizenship and of family position. 

Particular cases in which there was no capitis 

deminutio, 
A slave who was manumitted was not r^7^/V^/;2/W- — xvi. 4. 

tuSy as he had no caput or ^ civil existence." 
Those whose dignity rather than status was — xvi. 5. 

changed did not suifer capitis deminutio ^ e,g. 

those removed from the senate. 

Consequences oi capitis deminutio. 

Rights arising from the tie of agnation were 163, xvi. 6. 
lost by any degree of capitis deminutio^ rights 158. 
of cognation only by the two higher degrees. 
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The first classification. i. i. p. 

Those which belong to individuals (in nostra 

patrimonio). 
Those which did not so belong (extra nostrum 
patrimonium). 

Things comprised in the class res extra nostrum — i, p. 

patrimonium. 
Res communesy those belonging to all men, e.g, — *• i> 3> 

the air, sea, &c. 5. 

Res puhliciSy those belonging to a particular 10, 11. i. 2, 4. 

people, but which might be used by all, e.g. 

rivers, ports, &c. 

N.B. — The term ^^puhlica " is sometimes 

used of res communes. 
Res nulliusy those belonging to no one, that is, 9. i. 7. 

unappropriated or of a religious character, 

e.g. undiscovered land, or an inheritance 

before the successor was ascertained. 
Res universitatisythosQ belonging to a corporate — i. 6. 

body of men, e.g. race-courses belonging to 

a city. 

A second classification. 2. — 

Those subject to the dominion of the gods 
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(jdivini juris). All these are indoded amoi^ 
res nuUius, 
Those subject to the dominioo of M™»lrw>fl 

{hunumi juris). 

Sab-division of res iBvim juris. 

Res sacr^y diose whidi had been dolj coose- 3>5. L 8. 
crated by poMic anthoritj, e,g. sacred 
buildiiigs and offerii^;sL In the crfd Pagan 
lawthetenn was apf^ied to diings consecrated 
to the celestial gods. 

Res religiosity diose devoted to die borial of a 3, 4, 6. i. 9. 
dead body, e,g, a sepoldire. They m^lit 
be so a pp r op riated at a person's pleasorc, 
without the interference of die poUic aotho- 
rities. In the Pagan law this term was osed 
of things devoted to the infernal gods. 

Res sanctity those protected by law as holy, 8. L 10. 
e.g. walls and gates of a dty. 



A third division of thii^s. 12-14. »- 

Res corporalesy or things tangible. 
Res incorparaUsy things not tangiUe, e.g. rights. 

A fourth division of things. 18-27. — 

Res mancipij things which were alienated by 
mancipatio. They indoded lands and houses 
on Italian soil, with servitudes relating there- 
to; slaves, domesdc animals, and certain 
other property which formed '^ a primitive 
homestead." 
Res nee tnancipi^ things not comprised in the 

foregoing class. 
This distinction was abolished by Justinian. 
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Ways in which property in things was acquired. 65. i. 1 1. 
By some mode recognized by the natural law. 
By a mode peculiar to the civil law. 

Titles by Natural Law, 
Occupatio ; accession traditio. 

a. 0/* Occupatio. 

A thing was acquired by occupation when, at 
a time at which it belonged to no one {res 
nullius) having never been appropriated or 
having been purposely abandoned, it was 
brought by a person into his power with 
the intention of holding it. For example, 
wild animals when captured became the 
property of the captor, and remained his as 
long as they were in his power. If they had 
acquired the habit of going and returning, 
they were considered as private property as 
long as they retained this habit. 

The property of enemies was regarded as res 69. i. 17. 
nullius^ and therefore might be appropriated 
by the captor by a sort of occupatio. 

Treasure found in the land of another belonged i. 39. 

half to the finder, half to the owner of the 
land. 

b. Of AccESSio. 

The mode of acquiring property in the increase 
of that which already belonged to us, 
Strictly the term was applied to the increase 
itself 

Of the fruits of animals and lands, all belonged — i. I9»359 
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to the owner of such animals or lands. In 37. 

the fruits of animals were included their 
young. 
The usufructuary (see p. 79) was entitled to — 136,37. 
the fruits of the land, if they had been 
gathered, also to the produce of animals ; 
but as the offspring of a female slave were 
not regarded as ^' fruits,'* they did not belong 
to the usufructuary but to the owner. 

A possessor bona fide ex just a causa (/. e. one who — !• 35- 
had received a thing from another, whom he 
believed to be the owner, by a legal mode 
of acqubition) was entitled to the fruits 
already gathered. 

Alluvio, 

An increase to a person's land caused by a 70. i. 20. 
river, so gradual that the change was imper- 
ceptible. This addition was the property 
of the owner of the land. 

Other rules with regard to changes in lands. 

A portion of land carried away at once by the 71. i. 2 r. 
violence of the river continued to belong to 
the original owner, unless it remained un- 
claimed so long that the trees took root in 
it. In event of the latter, it passed to the 
owner of the adjoining land. 

An island formed in the sea belonged to the 72. i. 22. 
first occupant. But if formed in a river, if 
in the middle, it was the property of the 
landowners on either bank in proportion to 
the extent of their territory ; if nearer to 

F 
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one bank, then only to the owners on that 
bank. 
If a river permanently left its natural channel, — i. 23. 
the old bed became the property of the 
owners of the^ adjacent lands, and the new 
bed became public property. No change — L 24. 
in ownership was effected by a mere inunda- 
tion. 

Case of a person making anything with the 
materials of another. 

After a controversy between the two schools 79. i. 25,26. 
(see p. 4), it was settled in the time of 
Justinian, that if the new substance could 
be reduced to its former materials, it should 
belong to the owner of those materials : if 
this reduction was impossible, it was to be 
the property of the maker ; the loser in this 
and following cases being of course indemni- 
fied, and under certain circumstances having 
an action of theft. 

Writings inscribed on another person's paper, 77. i. 33. 
&c., belonged to that other : but if, in this 
and similar cases, he sued for his property, 
unless he indemnified the writer, he would 
be repelled by a plea of fraud {except to dolt 
mall). But a picture painted on another's 78. i. 34. 
tablet was the property of the painter ; the 
owner of the tablet having the above- 
mentioned remedies. 

If materials were mixed together (termed by — i. 27, 28. 
commentators " confusio " of liquids, ** com- 
mixtio " of other things) by the mutual con- 
sent of the owners, the product was held in 
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common. If not by mutual consent, if the 
materials could not be separated, the new 
substance would be divided in proportion to 
the shares contributed. 

Case of a person building a house, either the 
materials or the land not belonging to him. 

If anyone built on his own ground with the — L 29. 
materials of another, the house was Ms, as 
landowner (omne quod inadificatur solo cedii) ; 
but, when it was pulled down, the owner of 
the materials might claim them, unless he 
had enforced the right, which he had, to 
recover double their value. 

If any one built on another's land with his 73, 76. i. 30. 
own materials, if he knew the land was not 
his, he lost his materials ; if he did not know 
this, he might reclaim the materials when 
the building was pulled down. If he (the 
builder) was in possession bona fide^ he might 
refuse to deliver up possession until he was 
indemnified, repelling the landowner by the 
exceptio dolt malt. 

The rules were similar when trees were planted 74-76.1.31,32. 
or com sown in another's ground. They 
belonged to that other when they had taken 
root. A person acting in ignorance that the 
land was another's had the same remedy as 
in the case of a building. 

Titles by Civil Law. 

Mancipatio; in jure cessio; usucapio; donatio; tra- 66. — 
ditio. 
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The mode of alienating res mancipi (see p. 63) 22, 23, — 
by means of a sale per as et libram. It was 25, 27. 
therefore confined to the alienation of property 
in Italico soloy and was not applicable to pro* 
perty in the provinces. 
(For description of the ceremony, see p. 42.) 

Justinian by one of his Novels abolished the 
distinction between res mancipi and res nee 
mancipiy and therewith this mode of aliena- 
tion ; property of the nature of res mancipi 
was henceforth alienated by traditio. 

b. C^/'In Jure Cessio. 

A fictitious proceeding before a magistrate, in 22, 24, — 
which the alienee claimed as his property the 25. 
thing which was the subject of transfer. The 
alienor, on being asked whether he made a 
counter-claim, was either silent or answered 
that he did not. Thereupon the magistrate 
awarded the property to the alienee. 

This mode was also abolished by Justinian, 
being superseded by traditio. 

c. Of USUCAPIO. 

A mode of acquiring property by undisturbed — vi. p. 
possession for a certain length of time. This 
possession must be bona fide {i.e, with the idea 
of right to the property)^ and ex justa causa 
(i.e. must have been acquired by a mode of 
alienation recognized by law, e.g. purchase 
or gift). 

By this lapse of time, the bonitarian owner ac- 41. — 
quired full ownership {plenum dominium). 
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The length of time required. 

By the Twelve Tables, a year for mo- 42, 44. vi. p. 

vables ; two for immovables. 
By Justinian, for movables a use for three — vi. p. 

years; for immovables possessio long! tem- 

porisy i.e. ten years for persons present, twenty 

for those absent. 

Change made by Justinian as to property subject 
to usucapion. 
Previously, the property must have been in solo 46. vi. p. 
Italico ; henceforth, ownership might be thus 
acquired in any country of the empire. 

Things which could not be acquired by usucapion. 

Things stolen were prohibited to be thus ac- 45. vi. 2. 
quired by the Twelve Tables and the lex 
Atinia ; things taken by violence, by the lex 
fulia et Plautia. 

This prohibition did not refer to acquisition by 49, 50. vi. 3. 
the thief, as of course he was prevented by his 
mala fides; but it applied to any third person 
to whom the thing stolen might have been 
transferred. Hence, property in movables 
was seldom acquired by usucapion. 

Free men, things sacred and religious obviously 48. vi. i. 
could not be thus acquired. 

Cases in which property belonging to another 
might be acquired by usucapion. 
When the heir, believing a thing lent, let to, or 50. vi. 4. 
deposited with his ancestor to be a part of the 
inheritance, sold or gave it to a person who 
received it bona fide^ the latter might acquire 
by usucapion. 
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So might the alienee, when the usufructuary of 50. vi. 5. 
a female slave sold or gave away her child, 
believing it to be his property. 

As the opinion prevailed that land could not be 51. vi. 7. 
stolen, a person receiving it bona fide from 
another, who mala fide had entered on it 
without violence, might acquire by usucapion. 

Usucapion might take place of a thing stolen — vi. 8. 
which had come back to its original owner. 

Things actually belonging to the treasury could — vi. 9. 
not, but bona vacantia (property of persons 
who had died without successors), before they 
were reported to the treasury, could be ac- 
quired. 

N. B. The mistake of thinking a false — vi. 1 1 . 
cause of possession Just {error falsa causa) 
did not suffice as a ground for usucapion, 
e, g, if any one held possession of a thing, 
thinking he had bought it, when he had not 
bought it. 

Usucapio lucrativa, 

A portion of an inheritance on which the heir 52, 56, — 
had not yet entered, though he were known, 58. — 
could be acquired by use for a year. 

Even land, forming part of an inheritance, might 53, 54- — 
thus be acquired in a year. 

The reason for allowing this mode of acquisi- 55. — 
tion was to cause a speedy entrance on the 
inheritance. This was not allowed in the 57. — 
later periods of Roman Law. Even before 
the time of Gains it had been rendered in- 
effectual, Hadrian having enacted that the 
heir might recover. 
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Usureceptio, 

The re-acquisition through lapse of time, by the 59, 60. — 
owner, of property which had got out of his 
possession. One year was the time required. 
This took place, for example, when a person 
had mancipated his property, subjecting the 
alienee to a trust {fiducia)^ as in the case of a 
mortgage to a creditor, and such mortgagor 
again had possession. 

If the property was mortgaged to the state and 61. — 
then sold, the lapse of two years was required. 
N.B. The purchaser from the state was 
termed ^^ pradiator.^^ 

Continuation of possession allowable for usuca- 
pion. 
The successor (heir or bonorum possessor ^ — see — vi. 12. 
p. 1 1 8), though aware that the property was 
not the deceased's, continued his possession, 
if the deceased did not commence his posses- 
sion mala fide. Also between the buyer and — vi. 13. 
seller, the several times of possession might 
be joined together. 

Usucapion where the interests of the state were 
concerned. 
A person who purchased from the treasury — vi. 14. 
or palace anything belonging to another was 
secure against any action. The former owner 
could bring an action against the treasury or 
palace within four years. 

Prascriptio, 

An institution similar to usucapio. Among other 
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diiferenceSy however, it did not make the per- 
son benefited owner, but merely barred the 
right of the original owner to bring an action. 
The term was also applied to the modified 
form of usucapion which was introduced by 
Justinian. (See p. 69.) 

(For another signification of the term see 
p. 172.) , 



d. 0/ Donatio. 

A mode of transfer of property mentioned by 
Justinian as a distinct mode of acquisition, 
' but, except in one case, it was simple acqui- 
sition by delivery with a particular motive 
attached. 

Two kinds of donatio. 

Donatio mortis causa ; donatio inter vivos, — vii. p. 

Donatio mortis causa, 

A gift made in anticipation of death and revo- — vii. i. 
cable at any time before that event. De- 
livery might be made at once, on condition 
that redelivery should be made if required ; 
or the transfer might be made to take eifect 
at the moment of death. In the latter 
case there was a distinct mode of acquisi- 
tion. 

In consequence of the existence of a doubt 
whether a donatio mortis causa should be 
regarded as a gift or a legacy, Justinian en- 
acted Miat it should be put on a footing with 
a legacy. 
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Donatio inter vivos. 

A gift made without any consideration of death. — vii. 2. 
If completed it was irrevocable, unless the 
recipient proved ungrateful. The property 
in the thing given passed on delivery, though 
the donor was bound as soon as he mani- 
fested his intention. Gifts above a certain 
amount required registration. 

Donatio ante nuptias, 

A species of donatio inter vivos made by the — vii. 3. 
intended husband in anticipation of marriage, 
to take effect only on that event. In later 
times it might be increased after the marriage, 
if the dos brought by the wife was increased. 

Justinian allowed it to be made after marriage, 
and changed the name to ^^ donatio propter 
nuptias.*^ 

The mode of acquisition by accrual {per jus accre- 
scendi). (See also p. 92.) 
If one of the joint owners of a slave alone — vii. 4. 
manumitted him, his share in the slave was 
lost to him, and accrued to the other joint 
owners. 
Justinian abolished this accrual, providing that 
the slave should have his liberty, and that 
the joint owners who did not consent to the 
manumission should be indemnified by the 
other. 

CyTRADITIO. 

Delivery was a mode of acquisition recognized 
by the natural as well as the civil law. 
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In the time of GaiuSy it was the mode of trans- 19 — 21. i. 40. 

ferring quiritarian ownership in res nee 

mancipi which were corporeal. 
In the time of Justinian it was the usual form 

of transfer of property, having superseded 

jfiancipatio and injure cessio. 
The alienee must be put in legal possession of — i. 40. 

the thing. 
The delivery need not be physical ; it would — i. 44. 

not be physical when the ownership was 

transferred to a person who was already in 

possession, as a borrower or pledgee. 
It might be constructive, e,g, by surrender of — i. 45, 

a key. 46. 

The delivery might be made to the agent of — i> 42, 

the alienee and by the agent of the alienor. 43. 

Alienation in General. 

Who might alienate. 

The owner, except in the following cases : — 62. viii. p. 

The husband though proprietor was prohibited 63. viii. p. 
by the lex Julia from alienating lands in Italy 
which formed a part of his wife's dos against 
her wish ; and from mortgaging them even 
with her consent. 

Justinian extended the prohibition to the pro- — viii. p. 
vinces, and forbade alienation as well as 
mortgaging, though with the wife's consent. 

The ward under puberty could not alienate 80, 82. viii. 2. 
nor lend without the authority ofhis guardian. 
He might recover property thus parted with ; 
or, if it had been consumed bona fide y he might 
bring a personal action ; if mala fide ^ an actio 
ad exhibendu?n. 
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A woman, in the time of Gaius, could not 80, 82. — 
alienate res mancipi without her tutor's 
authority. 

Cases where a person other than the owner might 

alienate property. 
An agnate who was the guardian of a lunatic 

might alienate the latter's property. 64. — 

An agent who had uncontrolled administration 64. i. 43. 

of his principal's goods. 
A creditor in respect to the property pledged. 64. viii. i. 

This alienation might be considered to take 

place with the intention of the pledgor. 

Those by whom a person might acquire. 

By those in his power (also, in time of Gaius, by 86, 90. ix. p. 

those in his manus and mancipium). That is : 
Children under his power. Everything passed 87. ix. i, 2. 

to the parent except the peculium, (See 

p. 76.) 
His own slaves. If one had bonitarian owner- 86-88. ix. 3. 

ship of the slave, and another quiritarian 

ownership, the slave would acquire for the 

former. 
Slaves of whom he had the usufruct (see 91-94. ix. 4. 

p. 79) or bona fide possession, as to whatever 

they acquired by means of anything belonging 

to him or by their own labours. 
Freemen possessed bona fide acquired for the 92. ix. 4. 

possessor under the same circumstances. 
In the above cases not only property but also 89. ix. 3. 

possession was acquired for the superior. Thus 

these inferiors might be the channels of usu- 

capio. 
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A person could not acquire property, but could 95. ix. 5. 
acquire mere possession by means of a 
stranger, i,e. one in whom he had not any of 
the interests mentioned above. 



Separate Property of those under Power (Peculium). 

A limited amount of property under the name 
of peculium was placed at the disposal of 
filiifamilias ; and, with more restrictions, at 
the disposal of slaves. 

Forms of peculium allowed at different times to 
filiifamilias. 

In early times the peculium was regarded as the — ix. i. 
property of the father, who allowed the son 
to manage it. 

Under the early emperors what the son acquired 
in military service was held quite indepen- 
dently of the father {castrense peculium). 

Subsequently, in imitation of the preceding, — xi. 6. 
the son was allowed to hold in the same way 
what he obtained in the exercise of certain 
civil offices and duties {quasi-castrense pe- 
culium). 

Whatever the son acquired from any other source — ix. i . 
than the father was termed peculium adven- 
titium. Of this, in the time of Justinian, the 
son had the ownership, the father the usu- 
fruct. Thus in the time of Justinian, only 
that which the son obtained from the father 
(peculium profeciitium) belonged to the father. 

Formerly, when the father emancipated his — ix. 2. 
son, he (the father) retained a third of the 
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peculium adventitium. Justinian substituted 
the usufruct of a half for the ownership of a 
third. 

Peculium of slaves. 

This was absolutely under the control of the — ix. 3, 
master ; and any enjoyment of separate pro- xx. 20. 

perty was merely by his permission, and 
might be put an end to at any time. If, 
however, he was manumitted in the lifetime 
of his master, he took with him his pecuEum^ 
unless it was expressly reserved. If the 
manumission was by will, he did not take the 
peculium^ unless it was expressly granted. 



Servitudes. 

A right over the property of another, in virtue 14. ii. 3. 
of which the owner was bound to allow or 
refrain from doing something ; and this for 
the advantage of the person entitled to the 
servitude. This right was thus a fragment 
severed from the full ownership. 

The property over which the right was ex- 
ercised was said to be under the servitude. 

The leading division of servitudes. 

Real or pradial. Those possessed by a person — iii. 3. 
over one immovable, in virtue of his being 
the proprietor of another immovable. 
Personal. Those given to particular indivi- 
duals, and not attached to the ownership of 
another thing. They might exist over 
movables. 



yS The Law of Things. 

a. O/'Real Servitudes. 

Gaius, Just. 

Bk. II. Bk. II. 

These were either of — ii. 3. 

Rural immovables (rights over pradia rusttca)^ 

those over the soil itself. 
Urban immovables (over pradia urbana')^ those 

over some building on the soil {superficies)^ 

e.g. B. house. 

The principal servitudes of rural immovables. — iii. p. 2. 

Iter^ the right of passing on foot or horseback 
across the lands of another. 

Actusy the right of driving beasts or vehicles 
across the same. 

Via^ the right of using the road in any reason- 
able way. 

N.B. The larger of these rights included 
the smaller. 

AquaductuSy the right of leading water through 
the land of another. 

The principal servitudes of urban immovables. — iii. i. 
[// onera vicini sustineat^ imposing a duty to 

support the weight of an adjoining house. 
Tigni immittendiy to allow a neighbour's beam 

to rest on one's wall. 
Stilicidii velfiuminis recipiendiy to receive the 

water from another's roof. 
Altius non tollendiy not to raise one's house 

higher. 
Ne luminibus officiatj not to obstruct another's 

lights. 

Ways in which real servitudes could be created. 

In the time of Gains, in Italy, servitudes of 29. — 
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rural immovables might be acquired by 
mancipation or in jure cessio; of urban im- 
movables only by in jure cessio. In the 
provinces, servitudes were created by agree- 31. — 
ments and stipulations (pactiones et stipula- 
tiones). 
In the time of Justinian, real servitudes were — iii. 4. 
created either by agreements and stipula- 
tions, or by will. 

b. O/Tersonal Servitudes. 

The chief were 

UsufructuSj ususj habitatio, 

Usufructus, 

The right of using and taking the fruits of — iv. p. 
{utendi et fruendi) things belonging to an- 
other, without destroying their substance. 

Ways in which it was created. 

In the time of Gaius, in Italy, by in jure cessio; 30-32. — 
in the provinces, by agreements and stipula- 
tions ; in the case of slaves and other ani- 
. mals, also by injure cessio. On the manci- 33. — 
pation of property, the usufruct might be 
retained. 
In the time of Justinian, by agreements and — iv. i. 
stipulations, by will, or by reservation on the 
alienation of the naked ownership (;fz/^(^^r^- 
prietaSj i.e. the full ownership less the usu- 
fruct). 

Things which could be the subjects of usufruct. 

All corporeal things, including slaves and ani- — iv. p. 2. 
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malsy except those which were consumed by 
the use, e,g, wine. But a kiiid of usufruct 
even of these perishable articles could be 
created, provided that security was given for 
repayment. 

N.B. — A usufructuary could not acquire 93. — 
by usucapio ; because he had not true pos- 
session, but only a right to use and enjoy, 
and because he knew that another person 
was owner. 

Circumstances putting an end to usufruct. 

The death of the usufructuary. — iv. 3. 

His capitis deminutio maxima or media, — iv. 3. 

Non-usage in the proper way and time. — iv. 3. 

Surrender to the owner. N.B. Surrender to a 30. iv. 3. 
stranger was inoperative. 

The usufructuary acquiring the ownership {con- — iv. 3. 
solidatio). 

The destruction of the thing. — iv. 3. 

N.B. — ^When the usufruct was extin- 
guished, of course the bare owner resumed 
his full ownership. . 

Usus, 

The right of merely using things belonging 
to another, without destroying their sub- 
stance. 

Usus contrasted with usufructus. 

The former did not include the right of taking — v. i, 4, 
the fruits, except Just as much as would suf- 
fice for the day's supply. 
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The person who had the use could not let, sell, — v. 1-3. 

or give his right to another. 
The use was created and terminated in the — v. p. 

same way as the usufruct. 

Habitatio. 
The right of occupying a house belonging to 

another. 
It differed from the use of a house, inasmuch as — v. 5. 

it included the right of letting to others. 



Acquisition of an Aggregate of Rights (per 

unive&sitatem). 

The chief occasions were on : — 97, 98. ix. 6. 

Death, by succession as heir or hmorum pos- 
sessor, (See p. 1 18.) 
Change of status, by arrogation. 
Insolvency. 

Ways in which an inheritance devolved. 

Either according to the provisions of the will, 99. — - 
if a person died testate ; or according to the 
rules of intestate succession. 



Wills. 

Tistamentum is said by Justinian to be derived — x. p. 
from tistatio mentis ! 

The different kinds of wilk in their historical 
order, 
a. Testamentum calatis comitiis^ made in time lOi. x. i. 
of peace in the comitia curiata^ which were 

G 
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summoned (calatd) twice a year for the mak- 
ing of wills. 

Testamentum procinctuniy made in time of war loi. x. I. 
in the field by the army in fighting order [in 
procinctu). 

These two forms had fallen into disuse before 103. — 
the time of Gains. 

b. Testamentum per as et libram. The testator 102- x. i. 
alienated by mancipatto his estate, in early 104. 
times to the actual heir ; in the time of Gains 

to another person {familia emptor) who re- 
presented the heir. The testator then stated 
orally his wishes, or delivered written tablets 
containing an expression of them. This an- 
nouncement was termed " nuncupatio.** 

The mancipatto took place in the presence 
of five witnesses and a libripensy none of 105- — 
whom must be connected by the tie of patria 108. 
potestas with the testator or familia emptor. 
In the time of Gains, the heir might be a 
witness, though this arrangement was dis- 
couraged. (See p. 84.) 

This form of will was the one in general 
use in the time of Gains. 

c. Testamentum pratorianum. The praetors 119. x. 2. 
would protect, i.e, give possession (bonorum 

possession see p. 118) to the persons intended 
to be benefited, if the will was sealed by 
seven witnesses, although there had been no 
form of mancipatio, 
d. Testamentum tripartitum, A form of will — x. 3. 
which had a triple origin. From the civil 
law was derived the necessity for the wit- 
nesses and their presence together at the 
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same time ; from the imperial constitutions, 
the signatures (jubscriptiones) of the testator 
and witnesses ; from the edict of the praetor, 
the seals of the witnesses and their number. 

Justinian added, that the name of the heir — x. 4. 
should be written in the handwriting of the 
testator or one of the witnesses. This was 
afterwards, in one of his Novels, declared 
unnecessary. 

This form of will before the time of Justinian 
had superseded the older forms in the East 
" In the West the form per as et libram was 
never quite superseded, and traces of it are 
to be found even in the middle ages." 



Unwritten wills in the time of Justinian. 

Wills could be made without writing, if, in — x. 14. 
the presence of seven witnesses, the testator 
verbally declared his wishes. These were 
termed testamenta nuncupata^ though in early 
times " nuncupatio** was used of the an- 
nouncement of the testator's wishes, whether 
made orally or in writing. 

Rules in the time of Justinian with regard to the 
capacity of witnesses. 

(Cf. rules on p. 82. G. II. 105-108.) 

They must have the testamenti factio necessary — x. 6, 7. 
for taking this part, therefore the following 
could not be witnesses : — ^Women, persons 
under puberty, slaves (unless they were 
thought to be free), madmen, dumb or deaf 
persons, prodigals, and those declared by law 
to be worthless and unfit. 
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No person in the power of the testator; nor — x.9, 10. 
the father, nor any 6ne in his power, in 
case o{ filiifamilias devising their castrense 
peculium ; nor the heir, nor any one con- 
nected with him by ties oi patria potestas. 
But legatees or persons entrusted with 
fideicommtssa (see p. 104) might be wit- 
nesses. 

{Testamenii f actio was the capacity of 
taking part in the ceremony of making a 
will. There were three forms of it — that 
necessary to enable a person to make a 
will ; that necessary to enable him to take 
under a will ; that necessary to enable him 
to be a witness. A person might have the 
testamenii factio in one form and not in 
another.) 

Other provisions as to formalities. 

All the witnesses might seal with the same — x. 5. 
seal. 

The will might be written on any substance. -*- x* 12. 

Any number of duplicates of the same will — x. 13. 
might be made, each with the required for- 
malities. 

Testamentum militare, 

A will made by a military person actually on 109. xi. p. 
service or in camp. It continued valid for a 3, 4. 

year after discharge, unless such discharge 
had been ignominious. 

This form of will probably had some ad- 
vantages over the testamentum in procinctu 
which it superseded. 
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Exceptions to the requirements of an ordinary 

will attached to a testamentum militare. 
None of the legal formalities were necessary, 109, xi. p. i. 

so long as there was sufficient evidence to 

prove the intention of the soldier. 
A soldier, though deaf and dumb, could make — xi. 2. 

a will. 
He might appoint as heirs and legatees per- no, — 

sons who would be incapable of taking in. 

under an ordinary will. 
The will was not invalidated by capitis demi^ — xl. 5. 

nutio minima. 
A filiusfamilias on service might dispose of — xl. p. 

his castrense peculium without formalities. 

Who were not permitted to make wills. 

Persons in the power of others {alien! juris) ; — xii. p. 
except thsLtJilii/amilias could dispose of their 
peculium castrense or quasi-castrense by will. 
Persons under the age of puberty. 112, il\u i. 

Madmen (unless during an interval of sanity) ; — xii. 1, 
persons born deaf and dumb ; the blind 3, 4. 

(unless an eighth witness was present) ; 
prodigals ; captives. A will made before — xii. 25. 
captivity was valid ; if the captive returned, 
by the jus postliminii ; if he died in cap- 
tivity, by the lex Cornelia, 

** A testament made by a person inca- 
pable of exercising the right, was not ren- 
dered valid by his subsequently becoming 
capable, nor one made by a person capable 
rendered invalid by his subsequently becom- 
ing incapable." (Sandars' Justinian). 
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In the time of Gaius, a son must be instituted 123, xiii. p. 
heir or disinherited by name {nominatim) ; 127. 
otherwise the will would be void. Other 
male descendants and all females might be 124- xiii. p. 
disinherited collectively {inter ceteros) ; if 1 26, 
they were not instituted or disinherited, the 128. 
will would not be void, but they would have 
a part of the estate, viz., an equal share 
{pars virtlis)y if those appointed heirs were sui 
heredes ; one half, if strangers. The praetor, 
however, required all male descendants not 129. — 
instituted to be disinherited by name. 

Justinian enacted that all sui heredes (see — xiii. 5. 
p. Ill) must be instituted or disinherited by 
name ; otherwise the will would be void. 

Mothers and maternal grandfathers were not — xiii. 7. 
bound to observe the rules of exheredatio. 

Rules of exheredatio with regard to posthumous 

children. 

(By a posthumous child was meant, one 

born after the making of the will.) 
In the time of Gaius, posthumous children 130- xiii. i. 

must be instituted or disinherited, males 132. 

nominatimy females nominatim or inter ceteros. 

Females, if disinherited inter ceteros^ must 

have a legacy left them, to show that they 

were not passed over merely through for- 

getfulness. 
Grandchildren and other descendants who 133, xiii. 2. 

came into the position of sui heredes other- 1 34. 
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wise than by birth, as through the death of 
their father, must be instituted or disin- 
herited in the same way as posthumous 
children, in accordance with the provisions 
of the lex Junta Velleia. They were termed 
quasi-posthumi Pelleiani, 
Justinian enacted that posthumous sui heredes — xiii. 5. 
must be instituted or disinherited by name, 
otherwise the will would be void. 

Rules of exheredatio with regard to emancipated 
children. 
In the time of Gains, by the civil law they 135. xiii. 3. 
need not be instituted or disinherited. But 
the praetor would give them honorum pos- 
sessio contra tabulas. A female thus would 
gain more than if she had not been eman- 125, — 
cipated ; to remedy this, one of the An-. 1 26. 
tonines provided that she should have only 
the share she would have had if she had not 
been emancipated. 
Justinian enacted that all those who, but for xiii. 5. 

their emancipation, would have been sui 
heredeSj should be instituted or disinherited 
by name; otherwise the will would be void. 

Rules of exheredatio with regard to adopted 
children. 
In the time of Gains adopted children were on 1 36- xiii. 4. 
the same footing as the natural children of 137. — 
the adopter, as long as they were in his 
power; but when emancipated, lost their 
claim to be instituted or disinherited by their 
adoptive father. When in the power of the 
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adoptive father, they had no claim to be in- 
stituted or disinherited by their natural 
father. If emancipated by their adoptive 
father, they were in the same position as if 
they had been emancipated by their natural 
father. 
In the time of Justinian, on account of the — xiii. 5. 
change made by him in the character of adop- 
tion (see p. 46)9 the only case in which 
disinheriting in the absence of institution 
was required was when the adoption was by 
an ascendant. 



0/Heirs and Inheritances. 

Classes of heirs :**- 152, — 

Necessarii. Slaves of the testator, who were 153- xix. r. 
instituted heirs. They were called " neces- 155. — 
sary," because they were obliged to take the 
inheritance. Slaves were generally ap- 
pointed heirs when the testator anticipated 
insolvency, so that it might appear that it 
was the property of the slaves* which was 
being sold. They received their liberty at 
the testator^s death ; and also had all their 
future acquisitions at their own disposal, 
free from liability (beneficium separationis). 
In the time of Gaius a person held in mancipio^ 160. 
who was instituted, was a necessary heir, 
but had the privilege of abstaining allowed 
to the class of sui et necessarii, 
Sui et necessarii. Those descendants in the 156- xix. 2. 
power of the testator, who became sui juris 158. 
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by his death, Le. children and descendants 
through males, between whom and the tes- 
tator there was no intervening ancestor alive. 
They were called " x«/V' because they were 
members of his family; and even in his life- 
time, to a certain extent, were considered 
owners of the inheritance. They were 
called " necessary," because they were 
obliged by the law to accept the inheritance. 
The praetor, however, allowed them the 
privilege of abstaining from the inheritance 
{beneficium abstinendi). 

In the time of Gains, a wife in manu was on 159. — 
the footing of a daughter ; and the wife in 
manu of a son, on the footing of a grand- 
daughter. 

Extranet. Persons instituted heirs, who were 161- xix.3-5. 
not under the power of the testator. They 173. 
must have the capacity of taking under the 
will {testamenti factio) at the time of making 
the will, at the testator^s death, and at the 
time of entering upon the inheritance. Un- 
less they had interfered with the property 
belonging to the inheritance, they had a 
certain time (sometimes prescribed by the 
testator, sometimes not, see p. 91) for de- 
liberating whether they would accept the in- 
heritance. 
Justinian granted a privilege to those who — xix. 6. 
made an inventory of the property within a 
certain time {beneficium inventarit) ; they 
might enter on the inheritance, and yet be 
exempt from any liabilities beyond the value 
of the estate. 
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Who might be instituted heirs. 185- xiv. 

Freemen. 190. p. 1,2. 

Slaves of the testator, including those of whom 
he had the bare ownership {nuda proprietas)^ 
another having the usufruct. 

Slaves of another, including those of whom the 
testator had the usufruct. 

The slave of another might be instituted even 
after that other had died, since the inherit- 
ance represented the deceased. In any case 
the master of the slave must have had the 
testament! /actio with the testator, as, of 
course, the master, and not the slave, bene- 
fited. The position of the slave at the 
time of his entering on the inheritance deter- 
mined for whom it was acquired. If fre^, 
for himself; if he had been alienated, for 
his new master ; if neither freed Jior alien- 
ated, for his old master. The person, 
master, or ex-slave who benefited had the 
choice of accepting or refusing the inherit- 
ance. 

The testator instituting his own slave need 
not expressly give him his liberty, this being 
implied. The institution of the slave of 
another did not free him. 

A slave belonging to several masters acquired — xiv. 3. 
an inheritance for them in proportion to their 
several interests. 

Limitations attached to the institution of an heir. 

He might be instituted simply or conditionally, — xiv. 9. 
but not from or to a certain time. 



The Law of Things, 9 1 

Gains, Just. 

Bk. II. Bk. II. 

Illegal or impossible conditions were considered — xiv. 10. 

as not inserted. 
A person could not be appointed heir by way 243. — 

of penalty. 

Modes of entering on an inheritance. 

Doing some act as heir. 167. xix.7. 

The mere wish or intention {nuda voluntas) to 167. xix.7. 
accept. 

Declaration (cretio) within a certain time pre- 166- — 
scribed by the testator, this period generally 173. 
dating from the time when the heir had 
notice of his rights (cretio vulgaris) ; some- 
times from the time when the rights accrued 
to him (cretio continua). 

The mode of entering by cretio was abolished 
before Justinian. 

Division of the inheritance. 

In case there were more heirs than one, an as — xiv.4,5. 
was deemed as the unit to represent the in- 
heritance, which was thus divided into 
twelve ounces, each part with its own name, 
signifying how many twelfths were taken — 
uncioj sextanSy quadrans^ triensy quincunx, 
semisj septunxy beSy dodranSy dextansy deunXy 
as. But the as might contain as many 
ounces as the testator wished ; for example, 
if he appointed only one heir, and him as 
heir of six parts, these six parts would 
comprise the whole inheritance, for the 
rule was, no one could die partly testate and 
partly intestate. 
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If shares amounting to more or less than the as — xiv. 7. 
were bequeathed, they abated or were in- 
creased proportionately. 

Unless it was specified to the contrary, coheirs • ~ xiv. 6. 
took in equal portions. If one of the coheirs 
had no portion assigned to him, he would 
take the fraction wanting to make up the as. 
If several had no portions assigned to them, 
they would divide this fraction equally. If 
the whole as was disposed of among the 
heirs whose parts were specified, those who 
had not shares specified shared half. 

If more than twelve ounces were bequeathed to — xiv. 8. 
those whose portions were specified, the in- 
heritance was measured by a double as ; so 
that those whose parts were not specified 
would take the portion wanting to make up 
the second as. 
Right of accrual among coheirs (jus accrescendt). 
(See also p. 73.) 

When there were several legal heirs, and some — III. iv. 4. 
renounced the inheritance, or were prevented 
by death or other cause from accepting it, 
their portions thus left vacant accrued to 
those who accepted. But if any one died 
after accepting but before receiving his share, 
this share passed to his heir. 

Transfer of an inheritance in the time of Gains. 

A person entitled as agnate to succeed ab in- 34-35. — 
testato (see p. 113) might, before acceptance. III. 85. — 
transfer the inheritance with all its rights 
and liabilities to another by in jure cessio. 
If he did not transfer till after acceptance. 
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he was liable for debts due from the inherit- 
ance ; debts due to it were extinguished. 
An instituted heir might transfer after, but 36. — 
not before acceptance. His position was III. 86. — 
then the same as that of an agnate who 
had transferred after acceptance. 

Of Substitution. 

A testamentary institution to which the condi- 
tion was attached, that if one person named 
did not become heir, another person or per- 
sons, also named, should be heir or heirs. 

It was of two kinds : — 
Subs it tut to vulgaris ; substitutio pupillaris, 

Substitutio vulgaris. 

A substitution in the substitutor's own will. 1 74. xv. p. 

Several might be substituted in the place of 175. xv. 1,2. 
one, or one in the place of several, or one 
for one; or the instituted heirs might be 
substituted reciprocally to one another. In 
this last case, if the heirs originally had un- 
equal shares, unless anything was said to the 
contrary, they had the same shares in the 
substitution. 

A substitute to a substitute was considered a — xv. 3. 
substitute to the person instituted. 

If a person failed to make a declaration (cretiojy 176- — 
though he acted as heir, the substitute would 1 78. 
be let in ; unless a power, of deliberation 
without words of disinheriting had been 
given, in which case, if he acted as heir, he 
took half. 

There might be any number of substitutions. — xy. p. 
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Substitutio pupillaris. 

A substitution in place of his children under 1 79, xv. p. 
puberty made by the father, to take effect 180. 2, 8. 
not only if they did not become his heirs, but 
also, if they did become his heirs, but died 
before they reached the age of puberty. 
Thus a parent, if he could make a will for 
himself, could make wills for his children 
under puberty (including posthumous chil- 
dren), and appoint their heirs. 

The substitution might be to each of his chil- — xvi. 6. 
dren, or to the last survivor. 

The substitute might be named particularly, — xvi. 7. 
or generally described. 

In analogy to this, ascendants might substi- 

tute certain persons as heirs to descendants — xvi. i. 
who were insane. (This has been termed 
by commentators quasi-pupillaris or exem- 
plaris,) 

To prevent designs on the son by the substi- 181. xvi. 3. 
tuted heir, the part of the will containing 
the substitutio pupillaris was placed after the 
substitutio vulgaris (which might be open) 
and was concealed until the death of the son, 
or his reaching the age of puberty. 

Parents might substitute even to their disin- 182. xvi. 4. 
herited children, so that what they acquired 
by succession, legacy, or gift passed to the 
substitute. 

Substitution might also be made to posthu- 183. xvi. 4. 
mous children. 

The will thus made for the child was consi- — xvi. 5. 
dered as part of the parent's will ; so that if 
the latter was invalid, the former shared its 
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fate. A parent who could not make a will 
for himself, could not make one for his 
son. 

Substitution to take effect after the inheritance 
had been entered upon. 
Substitution could not be made to a stranger 184. xvi. 9. 
or son above puberty, on the condition 'that 
if the stranger or son, after inheriting, died 
within a certain time, the substitute should 
be let in. The person instituted might, 
however, be bound by a trust {fideicommis- 
sumy see p. 104) to give up the inheritance 
to another. 

QT In VALID Wills. 

A will might fail to take effect in several ways. 
It might be : — 

Ruptuniy i,e, revoked. This happened (^7) when 138- xvii. i. 
a person was introduced into the family of 143. 
the testator after the will had been made 
(per agnationem posthumi). In the time of 
Justinian, if the new suus heres had been in- 
stituted by anticipation, the will was not 
revoked. 

{b) When a new will was executed {per subse- 144. xvii. 
quens testamentum)^ even though the second 2, 3. 

will was inoperative. 

Irrituniy i.e. ineffectual. When the testator i45-xvii.4-6. 
suffered capitis deminutio after having made 147. 
his will. But if the will had been made with 
due formalities, and the person was restored 
to his former position, so that he died a 
" citizen and in his own power, the praetor 
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would afford his protection, by granting 
bonorum possessio secundum tabulas. 
Inofficiosum. When certain near relations 
(parents, children, brothers and sisters), who 
without any Just cause had been disinherited 
or omitted, could not obtain the inheritance 
in any other way, they might bring the actio 
de inofficioso testamento to set the will aside. 
This was grounded on the fiction that the 
deceased showed insanity by neglecting 
their claims. 

Before the time of Justinian, unless the 
claimant had received a fourth part {quarta 
legitimd) of what he would have received in 
case of intestacy, he was entitled to this ac- 
tion. But Justinian enacted, that if some- 
thing, but not so much as a fourth, had been 
left, the will would not be set aside, but the 
fourth must be made up. 
. Justinian, in his Novels, remodelled the 
law on the subject of the quarta or portio 
Jegitima, 

(Officium was the term used to express a 
duty owed to a near relation.) 
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Certain other epithets have been applied to inef- 
fectual wills : — 

Nullum^ when internal essentials were not re- 
garded, e,g, where the testamenti /actio was 
wanting. 

Injustum or imperfectum^ when some external 
formality was omitted. 

Destitutum. — When no heir took under the wilL 

Recissum v. inofficiosum. 
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A legacy was a kind of gift left by a deceased — . xx. i. 
person. 

The four forms of legacies in the time of Gaius. 192. xx. 2. 

a. Legatum per vindicationem. — The words 193- — 
used in bequeathing were such as ^^ do legOy* 195. 

« do;' « capito^' « sumito;' " habetor It 
was so called because immediately the in- 
heritance was entered upon, the thing be- 
queathed became the property of the legatee 
ex jure ^tritium; and he could recover by 
a real action {vindicatio). 
Only property of which the testator had do- 196. — 
minium ex jure ^iritium at the time of 
making his will and at the time of death 
could be thus bequeathed ; unless the things 
bequeathed were such as could be estimated 
by weight, number, or measure, in which 
case ownership of them at time of death 
sufficed. 

b. Legatum per damnationem, — In such form as 201- — 
* * Heres meus damnas ( = damnatus) esto dare,'' 2 04. 

The legatee did not become dominus of the 
property, but had only a personal action 
against the heir to compel him to carry out 
the legacy. Anything belonging to the tes- 
tator, the heir, or a third person could be 
thus bequeathed. 

c. Legatum sinendi modo. In the form, ** Heres 
meus damnas esto sinere Lucium, Titium 
hominem Stichum sumere sibique habere. The 
legatee had merely a personal action to 

H 
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obtain the thing bequeathed from the heir. 
The property of a third person could not be 
left by this form. 

d. Legatum per praceptionem. In this form, 216- — 
" Lucius Titius hominem Stichum pracipito,^* 222. 
Strictly, this sort of bequest could be made 
only when the object was to give preference 
to one of several co-heirs. The Proculians 
held that it was applicable to the case of a 
bequest to others besides heirs. In conse- 
quence of this doubt, there was a diversity 
of opinion with regard to this form of 
legacy on other points, viz. the actions and 
the property which might be the subject of 
the legacy. For if only an heir could be 
the person benefited by the legacy, the 
only action would be the judicium familia 
erciscunda for partition of the inheritance ; 
and the only property, that which was the 
testator^s. 

The Sc, Neronianum diminished the im- 197, — 
portance of these distinctions, putting a 218. 
legacy improperly bequeathed on the footing 
of the most favourable kind. A subsequent 
constitution having abolished the use of all 
solemn forms, Justinian enacted that all — xx. 2. 
legacies should be of one kind, and might 
be sued for by real as well as personal 
actions. 

Case of the same thing being bequeathed to two 
or more persons. 
If it was per vindicationenty whether given 199, — 
jointly or severally, each was entitled to a 206. 
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proportionate part. A lapsed portion ac- 
crued to the co-legatees until the iex Papia 
Poppaoy which gave it to those named in 
the will who had children. 

If it was per damnationem^ if the co-legatees 205- — 
were mentioned jointly , each took a propor- 208. 
tionate share ; if severally, each was entitled 
to the whole or its value. A lapsed portion 
accrued to the heir, till the lex Papia Pop- 
paa disposed of it in the way mentioned 
above. 

If it was sinendi modoy if given severally, 215. — 
there was a dispute whether each was en- 
titled to the whole, or the person who first 
took possession was alone entitled. 

If it was per pneceptionem^ each co-legatee took 
a proportionate share. 

Justinian provided that in all cases the legacy — xx. 8. 
should be divided ; and that a lapsed por- 
tion should accrue to the co-legatees. 

Property which in the time of Justinian could be 
the subject of a legacy. 

Things corporeal or incorporeal. — xx. 21. 

The property of the testator, the heir, or of a — xx. 4. 
third person if the testator knew that it 
belonged to the third person. In the last 
case the heir was obliged to purchase such 
property, or to pay the legatee its value, if 
it was not purchasable. 

If a thing pledged to a creditor was left as — xx. 5. 
a legacy, the testator knowing that it 
was so pledged, the heir was obliged to 
redeem it. 
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A thing not actually in existence, but which cf.203. xx. 7. 
would exist, might be bequeathed. 

A legacy of that which at the time of making — xx. lo, 
the will belonged to the legatee was void. 11. 

But a legacy of that which the testator 
thought to belong to the legatee, but which 
did not belong to him, was valid. If, 
again, the testator bequeathed property of 
his own, as if it belonged to another, the 
legacy was valid. 

Case of the thing bequeathed becoming the pro- 
perty of the legatee in the testator's lifetime. 
If the legatee acquired by purchase, he could — xx. 6. 
recover the value in virtue of the will ; if 
by gift or other mode of clear gain {causa 
lucrativa)^ he could not. 

Alienation by the testator of the thing be- 
queathed. 
Gaius says that the legatee would lose the 198. — 

benefit. 
Justinian, that the legatee was entitled to the — xx. 12. 
property, unless the testator evinced a con- 
trary intention. 

Result of change in the property bequeathed. 

If the thing perished, or the slave was manu- — xx. 16. 
mitted, without the act of the heir, the loss 
fell upon the legatee. 

Though female slaves, who with their off- — xx. 17. 
spring had been bequeathed, died, the off- 
spring would pass to the legatee. But if a 
slave died, the legatee would not be entitled 
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to the peculium^ which had been bequeathed 
with the slave. 
As a rule, any change which took place in the — xx. i8, 
property, e,g, addition of sheep to a flock, 20. 

afiected the legatee. 

Rules as to the legacy of a debt. 

Discharge from debt (Jegatum liberationis) — xx. 13. 

might be bequeathed by a creditor to a 

debtor. 
A legacy of his debt (Jegatum debit i)y granted — xx. 14. 

by a debtor to his creditor, was efi*ectual, if 

the latter obtained any advantage by it, e,g, 

the removal of a condition of payment. 
(In a similar way, a legacy to a wife of her mar- — xx. 1 5. 

riage portion was effectual, for the legacy 

was more advantageous than the action by 

which the portion could be recovered.) 
A debt due to the testator from a third person — xx. 21. 

(Jegatum nominis) could also be the subject 

of a legacy. 

Dates at which rights to a legacy arose. 

" Dies cedit** expressed the " vesting or flxing — xx. 20. 
of an interest,'* e,g, in a legacy. 

" Dies venit** expressed the " interest becom- 
ing a vested one," i,e, the arrival of the 
time when a demand could be made. 

With regard to legacies, in early times the 
" dies cedit " was the date of the testator's 
death ; but by the lex Papia Poppaa it was 
deferred to the opening of the will. 

The " dies venit,^^ — When the heir entered on 
the inheritance. 
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Cases in which the legatee had to exercise a 

choice. 
If the testator bequeathed a slave or an^^thing — kx. 22. 

else without naming a particular object, the 

choice belonged to the legatee (Jegatum 

generis). 
If the testator bequeathed the choice (legatum — xx. 23. 

optionis)j formerly the right to exercise this 

choice did not pass to the heir; Justinian 

directed that it should. 

Who might be legatees. 

Those with whom the testator had the testa- xx. 24. 

menti f actio* This excluded in early times I. 23. 
all aliens, Latini Juniani ; also by the lex 
yulia and lex Papia Poppaa^ until the time 
of the Christian emperors, the unmarried, 
and, as to half the legacy, the childless. 
" In the time of Justinian it may be said 
that every one had the testamenti factio 
excepting bar bar iy deport a ti^ and heretics." 

Particular classes of persons not allowed to 

receive legacies. 

Uncertain persons, /. e. those about whom the 238. xx. 25, 

testator had no definite conception. 27. 

Posthumous strangers, until the time of Justin- 241. xx. 26, 

ian. 27. 

A person in the power of the heir ; but a per- 244, xx. 32, 

son in whose power the heir was, might 245. 33. 

receive a legacy. 

Informalities not rendering a legacy void. 

A false name or description, so long as it was xx. 29, 

known who was meant. A false reason. 30. 
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Legacies void in the time of Gaius, made effectual 
by Justinian. 

Those created before the institution of the 229- xx. 34. 
heir. 231. 

Those made to take effect after the death of 232- xx. 35. 
an heir or legatee; to be valid 2i%fideicom' 234. 
missa, (See p. 104.) 

Those given by way of penalty, /. e. to force 235- xx. 36. 
the heir to do or refrain from doing some- 237. 
thing. 

In general, the same rules on these and other 
points applied to testamentary enfranchise- 
ments and nominations of guardians as to 
legacies. 

Revocation {ademptio) and transfer (jtranslatio) of 
legacies. 
A legacy could be taken away or transferred — xxi. 
by a direction to that effect, either in the 
same will or in a codicil. 

Checks successively put on the power of leaving 
legacies away from the heir. 

By the Twelve Tables, the testator might 224. xxii. p. 
leave all his property in legacies. 

By the lex Furia^ with certain exceptions, no 225. xxii. p. 
more than 1000 asses might be left to one 
legatee. But no limit was put on the , 
number of legatees. 

By the lex Voconia^ no legatee might have more 226. xxii. p. 
than the heir. But by increasing the num- 
ber of legatees, the heir might be almost 
deprived. 
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By lex Falcidia^ a fourth of the inheritance at 227. xxii. p. 
the time of the testator's death (quarta Falci- 1-3. 

did) was secured to the heir ; or, if there 
were more heirs than one, each was entitled 
to a fourth of his share, /. e, of what he would 
have had, if nothing had been left away 
from the heirs. If more than three? fourths 
was left in legacies, these would abate pro- 
portionately. 

Change made by Justinian as to character of 
legacies. 
He put them on the footing of trusts {fideicom- — xx. 3. 
mtssa) ; thus virtually abolishing the dis- 
tinction. 

0/ Testamentary Trusts (Fideicommissa). 

Trusts established by requests made in wills. 
The testator {fideicommittens) expressed his 
wish that the heir {fiduciarius) should hand 
over the inheritance, or a part of it, or some 
particular thing, to another person {fideicom- 
mi 5 sarins). 

Cause of the introduction of testamentary trusts. 

The disability of certain persons, who could 285, xxiii. i. 
not take directly under a will. These trusts 274, 275. 
were originally designed to benefit aliens ; 
but I^adrian took away the power of giving 
fideicommissa to them. In other cases also 
their application was gradually limited. 
(See p. 109.) 
A special magistrate {prator fideicommissarius) 
was appointed to interfere in cases of trusts. 
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Objects of these trusts. 

Either the transfer of the whole or part of an 
inheritance ; or the transfer of a single 
thing. 

Creation of trust inheritances {hereditates fideicom- 

mi 5 sari a), 
A legal heir must first be appointed, and then 248- xxiii. 2. 

a request made to him in the will to restore 250. 

the inheritance to the person whose benefit 

was intended. 
The request might be to restore the whole or a 

part ; absolutely or conditionally ; at once 

or at some future time. 

The position of the parties after the transfer. 

The transferor still continued heir. In the time 251, xxiii. 3. 
of GaiuSy the transferee was sometimes con- 252. 
sidered as heir, sometimes as a legatee. In 
earlier times as a purchaser ; for then a ficti- 
tious sale of the inheritance was made by the 
heir to the transferee. Agreements were at 
the same time entered into, that the transferor 
should be indemnified for any losses which he 
might sustain as heir ; and that he should 
hand over the profits to the other ; and that 
the transferee should be allowed to sue as re- 
presentative of the heir. 

Subsequent enactments on the subject. 

The Sc, Trebellianum enacted that the actions 253. xxiii. 4. 
brought by or against the heir should be 
maintainable by or against the transferee. 
These actions were " equitable " {utiles)^ 
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being granted by the praetor to the transferee 
as if heir. Now there was no inducement 
for the heir to accept an inheritance which he 
would have to hand over at once. 

The Sc, Pegasianum enacted that the heir 254- xxiii. 5. 
who was requested to hand over more than 257. 
three-fourths of an inheritance might retain 
a fourth ; on the analogy of the quarta Fal- 
cidia in case of legacies. The transferee 
was regarded as a partiary legatee, stipula- 
tions being entered into between the two 
for a division of losses and gains in propor- 
tion to their shares. 

Henceforth if not more than three-fourths of 255, xxiii. 6. 
the inheritance was to be transferred, the 256. 
Sc, Trebellianum would govern ; if more, the 
Sc. Pegasianum. 

If the heir declined to accept the inheritance, 258. xxiii. 6. 
the praetor would oblige him to accept ; the 
liabilities and actions passing to the trans- 
feree as by the Sc, Trebellianum, 

The same rules applied to a person instituted 259. xxiii. 8. 
heir of a part, who was requested to transfer 
that part. 

Change made by Justinian. 

He amalgamated the two senatus consulta, — xxiii. 7. 
giving the product the title of Sc, Trebel- 
lianum. The result was that the heir 
might always retain his fourth ; the liabili- 
ties and actions were divided in proportion 
to the interest of each. If the heir refused 
to accept the inheritance, as in the Sc, 
Pegasianum^ he would be obliged to accept. 
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but all liabilities and actions would be 
transferred. 
If a particular thing was reserved to the heir — xxiii. 9. 
by the testator, this would be taken into 
account in computing the fourth ; but lia- 
bilities would not attach to him for this 
portion of the inheritance, it being regarded 
as a specific legacy. 

Subjects of testamentary trusts, other than in- 
heritances. 
Single things. Not only the property of the 260- xxiv. p. 
testator, but also that of the heir, a legatee 262. i. 
or a stranger. When the property of 
another was left by fideicommissumy the 
person charged must either obtain it from 
the owner or give its value. No one could 
be requested to restore more than he had 
received under the will. 

Rules as to granting liberty hy fideicommissum. 

A request might be made that the slave of the 263- xxiv. 2. 
testator, of the heir, of a legatee, or of a 265. 
stranger, should be manumitted. If the 
stranrer-owner refused to allow manumis- 
sion of his slave, the fiduciarius need not 
pay the value of the slave, as in the case of 
other property. 

The slave freed by Jideicommissum became the 266. xxiv. 2. 
freedman, not of the testator, but of the 
manumitter. 

(If the testator made a direct gift of liberty in 267. xxiv. 2. 
his will to a slave, who was in his power 
both at the time of making the will and his 
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death, the slave became the freedman of the 
deceased testator, and was therefore desig- 
nated "Orcinus.*') 

On whom the carrying out of a fideicommissum 
might be imposed. 
The heir (whether by will or in anticipation 260, xxiii. 
of intestacy), a legatee, or 2i fideicommhsa- 270, 10, 11. 
rius to carry out a further trust. 271. xxiv. p. 

In the time of Gaius, advantages of trusts over 
direct bequests. 

The solemnities of creation were dispensed 269, — 
with. A sign would create a trust. A trust 281. 
might be imposed in any language. 

A trust might be imposed on the heir ah in" 270. xxiii. 
testate. 10. 

Also on a legatee. 271. — 

A trust announced in a codicil required no 270. — 
ratification. 

A slave of a stranger might be enfranchised. 272. — 

An heir could not be instituted in a codicil, 273. — 
but in a codicil he might be requested to 
hand over the inheritance. 

A woman, prevented by the lex Voconia from 274. — 
being instituted heiress, could take the suc- 
cession by means of a trust. 

Latinif forbidden by the lex yunta to take 275. — 
under a will, could take an inheritance or 
legacy by means of a trust. 

A slave under the age of thirty might be 276. — 
enfranchised by trust; such enfranchise- 
ment to take effect when he reached that 
age. 
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Property might be settled to a greater degree 277. — 

by a request to the heir ; thus the heir of an 

heir might be bound by a trust. 
The means of recovery of property left by 278, — 

trust were more easy ; and cases of trusts 279. 

were heard all through the year. 
Interim profits as well as interest might be 280, — 

demanded on delay of performance by the 282, 
fiduciarius. He could be sued only for the 283. 

simple amount of the trust bequest ; and 

could recover the sum overpaid. 
N.B. Bequests by way of penalty (see p. 288. — 

103) were not made valid by being given 

as trusts. 
A testamentary guardian could not be ap- 289. — 

pointed hy fideicommissum. 

Persons unable to take by legacy, from whom 

also the privilege of taking by trust was 

withdrawn. 
Aliens by a law of Hadrian. 285. — 

The unmarried and childless, under a disability 286. — 

as to taking legacies by lex Papia Poppaa 

(see p. 102), forbidden to take by means of 

trusts by Sc. Pegasianum, 
Uncertain persons or posthumous strangers 287. — 

prevented from taking by means of trusts by 

a law of Hadrian. 

Change as to position of trusts made by Jus- 
tinian. 
He put legacies on the same footing, con- — xx. 3. 
ferring on trusts any advantage which lega- 
cies might have. 
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He provided a more effectual means of securing — xxiii. 
the discharge of trusts. In default of other 12. 

proof, the person burdened with the trust 
might be subjected to an oath as to the extent 
of his trust. 



Codicils. 

Documents less formal than wills, containing — xxv. p. 
directions to the heir. They were first en- 
forced by Augustus. 

They could be made either after a will, when 270. xxv. i. 
they were considered a part of it ; or before 
a will, when, if confirmed by that will, their 
provisions were regarded as legacies ; if not 
confirmed, as trusts; or they might be 
made without there being any will at all. 

An inheritance could not be directly given or 273. xxv. 2. 
taken away by codicil, though it might be ^ 
so disposed of in a codicil by means of a 
trust. 

There was no limit to the number of codicils, — xxv. 3. 
and no formality in their construction was 
required. 



Intestate Succession. 

Bk. III. Bk. III. 

A person died intestate, when either he had — i. p. 
made no will, or his will was invalid, in- 
effectual, or had been revoked ; or no heir 
accepted the inheritance under it. In such 
cases the law prescribed the way in which 
the property should devolve. 
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The order of succession fixed by the Twelve 
Tables. 
Sui heredes, Jgnatu Gentiles (members of the i, 9, i. i. ii. 
same^^/w). 17. p» 

The order in the time of Gains. 

Sui heredes. Agnati. Cognati. * 1-16, — 

27. 
The order in the time of Justinian. 
At the date of the publication of the Insti- — i.-ix. 
tutes, the order in which the classes were 
called was the same as that in the time of 
Gaius ; but alterations had been made as to 
the persons who composed these classes. 

(By the 11 8th and 127th Novels, Jus- 
tinian completely reorganized the rules of 
succession. In general terms the order was 
to be — Descendants. Ascendants. Relations 
nearest by blood.) 

Sui heredes. 

Those children or other descendants, through 2. i. 2, 7. 
males, whether natural, adopted, or legiti- 
mated, in the power of the deceased, and 
who by his death became sui jurisy and 
were living at the time it was certain that 
the deceased died intestate. Thus the chil- 
dren of a living son would not be sui heredes 
of their grandfather, as they would at his 
death come into the power of their own 
father. 

Posthumous children, who, if born in the life- 4. i. 2, 8. 
time of their father, would have been in his 
power, were sui heredes. So were posthu- 
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mous grandchildren, if, their father being 
dead, they were conceived in the lifetime of 
the grandfather. 
In the time of Gains, a wife in manu was a 3. — 
sua heres; also a son's wife in manUj unless 
her husband was in his father's power at the 
time of the latter's death. 

Classes placed on the footing of sui heredes. 

The praetor granted bonorum possessio to the 19, 25, i. 9. 
emancipated children or other descendants, 26. 
who would have been sui heredes but for 
their emancipation. 

By a constitution of Theodosius children of — i. 15, 16. 
daughters and granddaughters were allowed 
to succeed to the greater part of their 
mother's or grandmother's share ; two- 
thirds, if there were other sui heredes ; three- 
fourths if there were not. Justinian enacted 
that they should succeed to the whole of 
such share. 

N.B. — It will be observed that in certain 
cases the praetor modified the strictly legal 
order of succession. This he effected by 
granting bonorum possessio to the person whose 
claims were preferred. 

Adopted children and intestate succession. 

In the time of Gains, the child actually in an — i. 10- 13. 
adoptive family was on the footing of a 
natural child. But if emancipated, he lost 
all claim on his adoptive father ; and if the 
emancipation took place in the lifetime of his 
natural father, the praetor would give him 
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bonorum possessio of his natural father's pro- 
perty. 
In the time of Justinian, the child adopted by — L 14. 
a stranger did not lose the right of succession 
to his natural father ; but if he still remained 
in the adoptive family, he also succeeded 
his adoptive father ah intestate as suus teres. 
The old law still prevailed in the case of one 
adopted by an ascendant 

Distribution of the property among sui heredes. 

They took per stirpes^ i. e. by representation, 7, 8. L 6. 
and not by the head (per capita). The share 
of a deceased descendant was divided 
amongst those who represented him. Thus, 
if there were three sons and two diildren of 
a deceased son, each of the latter would take 
half of the fourth. 

Irregular cases in succession of sui heredes. 

Sometimes a child became suus hereSy though — i. 4. 

not in the power of Ms father at the time of 

the latter 's death, e.g. a captive returning 

after his father's death. 
On the contrary, a child in his power sometimes — i. 5. 

did not become suus heres^ e. g. if the father 

was condemned to infamy for treason. 

Succession of agnati. 

(For description of agnati see p. 51.) 

They were called not alt(^ether, but only those 1 1, 13, ii. 1,5, 

of the nearest degree when it was certain 15. 6. 

that the deceased died intestate. 
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In the time of Gaius, if the nearest agnate 12, 25, — 
failed to receive the succession, the next grade 28. 
did not become legally entitled, but the law 
gave the succession to the cog/iati. The 
praetor, however, probably granted bonorum 
possessio to the next grade. 

Justinian enacted that the next grade should — ii. 7. 
be legally entitled. 

If there were several agnates of the same degree 15, 16. ii. 5. 
of relationship, they took per capita. Repre- 
sentation was not allowed, e, g. a son would 
altogether exclude the children of his de- 
ceased brother. 

Succession of female agnates. 

In the time of Gaius, females, other than sisters 149 23, — 
by the same father or a mother married in 29. 
manu to the father, were excluded from suc- 
cession by right of agnation, but the praetor 
gave them bonorum possessio after other ag- 
nates. 

Justinian removed the disability, putting females — ii. 3. 
on the same footing as males in this respect. 

He also admitted the children of a sister, ^ — ii. 4. 
though only of the half-blood, to the succes- 
sion as agnates. 

(Brothers or sisters of the half-blood, if by the * 

same father, were termed consanguinei^ a; if 
by the same mother, uterinij a,) 

Case in which an ascendant was called to the 
succession, mentioned in Justinian's Insti- 
tutes. 
When an ascendant had emancipated a des- — ii. 8. 
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cendant, he was entitled to succeed such 
descendant, had the latter no sui heredes, 
brothers or sisters. (See also next para- 
graph.) 

Succession of mothers. 

In early times a mother had no right of succes- — iii. p. 
sion, but the praetor admitted her among the 
cognatt. 

The Sc, TertulUanum^ extending a law of Clau- — iii. i, 2. 
diusy allowed mothers bom of free persons, 
having the jus liberorum (three children if 
free, four if a freedwoman), to succeed. If in 
the power of another person, the mother 
must first obtain his consent. 

She would be excluded by the children, father, — iii. 3. 
or brother of the deceased. Sisters shared 
equally with her. 

Changes made by Justinian. 

He abolished the jus liberorum^ allowing the — iii. 4. 

mother to claim irrespectively of the number 

of her children. 
If there were no relations nearer than sisters of — iii. 5. 

the deceased, the mother took half and the 

sisters half. If there were brothers, or 

brothers and sisters, they took per capita with 

the mother. 
The right of the mother to succeed was for- — iii. 6. 

feited by neglect to appoint a guardian. 
The mother was allowed to succeed as well to — iii. 7. 

illegitimate children as to those born in 

lawful marriage. 
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Succession of children to their mothers. 

By the early law they had no right to succeed. — iii. p. 

The praetor admitted them among the cog- 

nati. 
The Sc. Orphitianum allowed children, legiti- — iv. p. 3. 

mate or illegitimate, to succeed ab intestato 

to their mother. They were preferred to 

brothers and sisters and all of lower degree. 
The right of succession was afterwards exten- — iv. i. 

ded to grandchildren. 

N.B. — The rights accorded by these two — iv. 2. 

senatus consulta were not lost by capitis 

deminutio minima. 

Succession of Cognati. 

(It will be remembered that cognati were blood 
relations, male or female, through males or 
females.) 

Originally as such they had no claim to sue- — v. p. 
ceed ; but the praetor called them to the suc- 
cession after the agnatic and those entitled 
under the Sc, TertulUanum and the Sc, Or- 
phitianum, 

Persons entitled as cognati, not as agnati, 

Agnatiy who had undergone capitis deminutio. 21, 27. v. i. 
But by the lex Anastasiana emancipated *. 

brothers and sisters were called to the suc- 
cession before agnates of lower degree, not- 
withstanding their capitis deminutio. 

In the time of Gaius, female agnates beyond 23, 29. — 
sisters. 

Relations who trace their connexion only 24, 30. v. 2. 
through females. 
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Children in an adoptive family succeeded as 31. v. 3. 
cognati to their natural father. In the time 
of Justinian, this would apply only to per- 
sons sui juris who arrogated themselves ; as, 
in his time, adopted children did not lose 
their character of sui heredes of their natural 
father. 

Illegitimate children. — v. 4. 

Extent to which cognati were admitted. 

Only as far as the sixth degree of cognation ; — v. 5. 
and in the seventh degree in the case of 
children of second cousins. 

N. B. There was no limit as to degree 
in the case of agnati. 

Computation of degrees of relationship. 

Each step up to an ascendant was counted as — vi. p. 
a degree ; so was each step down to a 1-9. 

descendant. Thus a great-grandfather or 
great-grandson would be in the third degree. 
In the case of collaterals, each step up from 
one to the common ancestor was counted a 
degree, and each step down from the com- 
mon ancestor was also a degree. The sum 
of these degrees gave the degree of collateral 
relationship. Thus a brother would be in 
the second, a first cousin in the fourth degree. 

Servile cognation. 

The relationship by blood existing between — vi. 10. 
slaves or their offspring. The old law did 
not recognise such kinship. But Justinian 
allowed the children of a slave and a free 
person, or of two slaves, to succeed to their 
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parents and to one another, provided the 
parents were emancipated, and the children 
were either emancipated or born after the 
emancipation of their parents. 



Pratorian Succession (Bonorum Possessio). 

An institution by which the praetor placed in 32. ix. p. 2. 
possession of the property of the deceased 
the person whom he regarded as having an 
equitable claim thereto. The persons thus 
benefited were not made heirs, but standing 
in their places were termed ^^ possessors.'* 

Order in which this possession was granted. 
If the deceased died testate : {a) To those 
entitled to claim in opposition to the 
will {contra tabulas), 
(^) To those entitled under the will 
{secundum tabulas). 
In case of intestacy to certain persons in a cer- 
tain orden 

Persons entitled to bonorum possessio contra tabulas. 

Children passed over in the will. 26. II. ix. 3. II. 

135. xiii. 3. 
Patrons, if their proper share was not left to 41. vii. 1,3. 
them by their freedmen (see p. 1 20). 

Persons entitled to bonorum possessio secundum 
tabulas. 
Those duly appointed heirs by wills properly — ix. i. 
made. The advantage to the heir was that, 
by having the bonorum possessio^ he was 
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entitled to the convenient remedy granted 
by the praetor, the interdict ^orum Bonorum 
(see p. 186). 

Those appointed heirs or legatees under an II. 11 9, — 
informal will, e, g. in the time of Gaius, a 147. 
will which wanted mancipatio and nuncu- 
patio. But the will must bear the seals of 
seven witnesses. 

The praetor gave bonorum possessio in some II. 147. Il.xvii. 
cases, although by the civil law the will 6. 

would have been totally void, e, g, if the 
testator after making his will suffered a 
capitis deminutioy but returned to his old 
status before death. 

Order in which the praetor granted bonorum pos- 2$^'^^, ix. 3. 
sessio intistati, 

(ay Unde liberi. To sui heredes and those called 
with them. The advantage to these and 
others legally entitled being, that they 
gained the remedy, the interdict S^uorum 
Bonorum (G. III. 34. J. III. ix. i). 

(h) Unde legitimi. Those entitled by law to be 
heirs. 

(c) Unde decem persona. Ten persons preferred 
to a stranger patron. 

{d) Unde cognati. 

(e) Tum quern ex familia. The nearest mem- 
ber of the patron's family. 

{f) Unde liberi patroni patronaque et parentes 
eorum, 

(g) Unde vir et uxor. Wife to husband, and 
vice versa. 

(hi) Unde cognati manumissoris. 
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Changes made by Justinian. 

He removed (r ) as useless ; inasmuch as in — ix. 4. 

his time parents themselves were always 

the manumitters. 
He also removed {e)^ (/*), and (h), — ix. 5, 6. 

He introduced another order, viz. turn quibus — ix. 7. 

ex kgibusy when the law expressly provided 

that such possession should be granted. 

Regulations as to claiming the possession. 

The claim must be made within a certain — ix. 8, 9. 
time : for parents and children, a year ; for 
others, a hundred days. If this time elapsed 
without any claim being made, the next in 
order was entitled. 

The demand need not be made in express — ix. 10. 
words, but the wish to accept might be sig- 
nified in any manner. 

Ineffective bonorum possessso. 

The grant of bonorum possess to was not always 35-37, — 
effective {cum re). It did not take effect II.148, 
(sine re)y if the person to whom it was given 149. 
was liable to be turned out. Thus, if the 
legal heir neglected to demand possession, 
those next in order of succession would 
obtain the bonorum possession but might be 
evicted by the heir. 

Succession to Property of Freedmen. 

The early Jaw as to the rights of the patron (/. e, 
manumitter) to succeed to his freedmen who 
were Roman citizens : — 
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The freedman formerly might leave his patron 39, 40. vii. p. 
altogether out of his will ; but if he died 
intestate without sui heredeSj the Twelve 
Tables called the patron to the inheritance. 

Alteration by the praetor. 

He provided that if the freedman made a will, 41. vii. i. 
he should leave one half of his property to 
the patron ; otherwise possession of a half 
would be given to the latter contra tabulas. 
In case of intestacy, only natural-born 
children, not disinherited, excluded the 
patron. 

Provision of the lex Papia Poppaa, 

If the freedman had less than three children, 42. vii. 2. 
and left as much as 100,000 sesterces, the 
patron was entitled to an equal share of the 
inheritance. 

Change made by Justinian. 

Abolishing distinctions between patrons and — vii. 3. 
patronesses, freedmen and freedwomen, he 
enacted that, if the freed person had children, 
the patron was excluded. If he had no 
children, if he left more than 1 00 aurei the 
patron was entitled to an unencumbered 
thirds whether there was a direction to that 
effect in the will or not ; if he left less than 
1 00 aurei the patron could not claim against 
the will. In case of intestacy, the freedman 
leaving no children, the patron, his descen- 
dants, and then his collaterals to the fifth 
degree, would succeed. 
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N. B. The son of a patron and his male 45-48. — 
descendants through males succeeded to his 
rights ; not so an external or stranger heir. 

Regulations as to succession to freedwomen be- 
fore Justinian's change. 
In early times, as they could not make a will 43. — 
without the authorization of their patron, no 
injury to his right could be brought about. 
The lex Papia Poppaa liberated a freedwoman 44. — 
who had four children from the control of 
her patron. Thus she might make a will 
without his authority, but was obliged to 
leave him a pars virilis (equal share) with 
her children. 

Rules as to patronesses before Justinian's change. 

Formerly a patroness had only the right of a 49. — 
patron under the Twelve Tables, /. e, she 
could only claim in case of the intestacy of 
a freedman who died without children. 
The lex Papia Poppaa put a patroness with 50-53. — 
Utitjus liberorum almost on the footing of a 
patron. 

The law up to the time of Gaius as to succes- 
sion to freedmen who were Latini, 

By the kx Junta Nor ban a ^ though the freedman 56. vii. 4. 
lived free, at his death his property reverted 
to his manumitter as a kind of pecultum. 

The Sc. Largianum provided that the succes- 63-71. vii. 4. 
sion should devolve first upon the manu- 
mitter, then upon his (the manumitter's) 
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children not disinherited by name, then upon 
his external heirs. 

The edict of Trajan provided that, when a 72. vii. 4. 
Latinus was made a Roman citizen by the 
Emperor without the consent of his patron, 
he should live as a Roman citizen, but die 
as a Latinus^ /• e. he might alienate his pro- 
perty inter vivos ^ but not by will. 

Hadrian provided that, if a Latinus y after 73. — 
having been made a Roman citizen by the 
Emperor without the consent of his patron, 
became entitled to citizenship in one of the 
ways mentioned by the lex Mlia Sentia (see 

P* 35)9 ^^ ^d^ct <>f Trajan should not 
apply. 

Title of the patron of a freedman who was a 
Roman citizen contrasted with that of the 
patron of a freedman Latinus. 

In the former case, the external heir of the 58. — 
patron had no claim ; and the right of the 
patron's male descendants by males could 
not be taken away even by disinheritance. 
In the latter, the external heir had a claim, 
and the descendants could be cut out by dis- 
inheritance. 

In the former, if there were several patrons, 59. — 
they succeeded in equal portions. In the 
latter, in proportion to the interest in the 
slave. 

In the former, there was no right of reprc- 60,61. — 
sentation. In the latter it was allowed. 

In the former, if one patron failed to take his 62. — 
part of the inheritance, it accrued to the 
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Others. In the latter, it escheated to the 
state. 

In time of Gaius, succession to freedmen who 
were dedititii. 

If the dedititiuSf but for his offence, would 74, 75. — 
have been a Roman citizen, the patron suc- 
ceeded him as if he had been a Roman 
citizen freedman ; but the dedititius could 
not make a will. 

If he would have been a Latinusy his goods 76. — 
devolved in the same way as those of a 
Latinus freedman. 

Change made by Justinian as to the Latini and 
dedititii. 
He formally abolished these classes, and placed — vii. 4. 
all freedmen on the footing of Roman 
citizens. 

Jssignatio libertorum. 

By the Sc. Claudianum^ sl patron with at least — viii. p. 
two children in his power was allowed to 1,2. 

assign his freedman or freedwoman to any 
of the children (including grandchildren) in 
his power, to the exclusion of the other de- 
scendants. The rights of those excluded 
would revive on the death or emancipation 
of the descendant thus chosen. The person 
to whom the freedman was assigned became 
his patron, and therefore had a patron's 
rights to his goods. 
The assignment might be made in any terms — viii. 3. 
by, or without a will. 
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Principal modes of universal succession {successio 
per universitatem)j besides inheritance. 
Succession in the event of arrogation. 
Succession in the event of bankruptcy. 

Arrogation as a Mode of Succession. 

The rules as to succession through arrogation 82. x. p. 
were based on custom. 

The effect of arrogation, in the time of Gains, 
on the property of the person arrogated. 

All his property, including debts due to him, 83. x. i. 
passed to the adoptive father; with the 
exception of such rights as were extin- 
guished by capitis deminutio^ among which 
were usus and usufructus. 

The debts owed by the arrogated person, if 84. — 
they were the debts of an ancestor or tes- 
tator, made the adoptive father liable ; if 
they were the personal debts of the arro- 
gated, they were legally extinguished ; but 
the praetor made the property which the 
arrogated possessed at the time of arroga- IV. 38. — 
tion liable for his debts on a feigned or 
modified action {actio utilis) being brought. 

N.B. The position of a wife in manu as to 83, 84. — 
her property and debts was the same as that 
of the arrogated person. 

Effect of arrogation in the time of Justinian. 

The arrogator, just as a natural father, had — x. 2. 
simply the usufruct of the property of the 
arrogated, the latter retaining the real 
ownership {dominium). If the arrogated died 
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in the arrogator's family^ the dominium 
would be acquired by the arrogator, if there 
was no one left preferred to a father in the 
succession. 

Justinian provided that usus and usufructus — x. i. 
should not be extinguished, as other strictly 
personal rights were, by this or other capitis 
deminutio minima. 

The arrogator was not directly liable for the — x. 3. 
debts of the arrogated ; but he might be 
sued in the name of the arrogated, and 
seizure might be made of the property 
which, but for the arrogation, would have 
been the debtor's. 



Bankruptcy. 

Sale of a bankrupt's estate (honorum venditio) in 
the time of Gaius. 
His estate was sold in his lifetime, if he com- 78. — 
mitted one of the acts of bankruptcy, as, 
when he fraudulently absconded ; when he 
failed to defend his cause; when, after 
being condemned, he failed to satisfy the 
claims of his creditors within the proper 
tim^ ; when he surrendered his property under 
the lex Julia (see p. 1 27). His estate was 
sold at his death, when it was certain that 
he left no lawful successor. 
The purchaser had only bonitarian ownership. 80. — 
Debts owed by, or to the bankrupt, did not 81. — 
legally pass to the purchaser, but were re- 
coverable by an actio utilis granted by the 
praetor. 
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Proceedings in bankruptcy. 

By the praetor's order the creditors were put in 79. — 
possession for thirty days, if the bankrupt 
was alive, fifteen if dead. The sale was 
during this interval advertised, and a creditor 
was chosen to manage the business for the 
rest (magister). After a further delay, the 
conditions of sale were published. Finally, 
after another and longer delay, the estate 
was transferred to the purchaser by a decree 
of the praetor. 

Surrender of property {cessio bonoruni). 

An institution introduced by the lex Julia. 78. — 
The insolvent might by surrendering his 
property to his creditors escape the infamy 
attached to the bonorum venditio. If he did 
this, he was not liable to imprisonment, nor 
could subsequent payment of his debts 
beyond a certain amount be enforced. 

Rights of creditors in the time of Justinian. 

The bonorum venditio had been abolished. — xii. p. 
Creditors were only allowed to possess 
themselves of the property of the debtor by 
order of the judge, and to dispose of it as 
they thought proper. 

Mode of acquisition per universitatem by the Sc. 
Claudianum, 
If a freewoman cohabited with a slave, she — xii. i. 
became the slave of his master, and her pro- 
perty passed to her new master. Justinian 
abolished this rule. (See p. 41.) 
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AddUth batierum libertatis causa. 

A mode of universal succession introduced by — xi, p. 
Marcus Aurelius. If, after the heirs instl- t-4. 

tuted, heirs ab inttitato and the state had all 
failed to accept the inheritance, those slaves 
to whom freedom was given by the will of 
the testator applied to the prator, he would 
adjudge the property to them, on their giving 
security that they would satisfy the creditors. 
The slaves would thus obtain their liberty. 

The object of this institution was to prevent the — xi. 6. 
failure of the gift of liberty, and to spare 
the reputation of the deceased by obviating 
the necessity of a sale of his property. 

If liberty was once given, it could not be taken — xf. 5. 
away again. 
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obligation \% a bond or tie of the — xiiL p. 
law, by which we are bound accord- 
ing to the law of the state to per- 
form something. 
N.B. — Obtigatio was used also to express 

the right thus gained ; the doty thus owed ; 

or the mode by which the tie was created — 

contractus. 

The principal division of obligations. — xiii. i. 

Civil, — ^Those recognized by the civil law. 
Pratorian or honorary, — ^Those established 
and enforced by the praetor. 

Another main division. 88. xiii. 2. 

Those arising ex contractu or quasi ex con^ 

tractu. 
Those arising ex delicto (or tnaleficio) or 

quasi ex delicto (or maleficio). 

CONTRACTS. 

Contracts may be divided according to the man- 89. xiii. 2. 
ner in which they were formed : — 
Real, — ^Those created by performance (re). 
Verbal, — Those created by a form of words 

i^erbis). 
Literal, — Those created by an entry in writing 
{Uteris), 

K 



1 30 The Law of Obligations. 

Gains. Just. 
Bk. III. Bk. III. 

Consensual. — Those created by mere consent 
(consensu). 

The historical order is verbal, literal, real, con- 
sensual. 



Real Contracts. 

In a real contract the obligation arose by the 
delivery of the subject of contract. There 
were four real contracts — Mutuum^ Commo- 
datuniy Deposituniy and Pignus, A fifth was 
sometimes added, which was really a quasi- 
contract, viz. — Indebiti solutio, 

Afutuum. 

The contract of loan for consumption, where 90. xiv. p. 
not the thing lent, but an equivalent of the 
same sort was to be returned. The subject 
of the loan must consist of a thing or things 
which might be weighed, numbered, or 
measured. (Property of this character was 
termed by commentators ^^ res fungi biles ^\) 
The actual thing lent became the property 
of the borrower. The action to recover the 
equivalent was a condictio. 

This contract was unilateral, only one party 137. — 
being bound. 

(In some contracts both parties incurred an ob- 
ligation ; such contracts were termed ^^ bi- 
lateral.^* In others, " unilateral** contracts, 
a right was conferred on one party, and an 
obligation imposed on the other.) 

Commodatum. 

The contract of loan for use, where the actual — xiv. 2. 
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thing was to be returned in specie. The res- 
toration was enforced by the actio commodati. 
The borrower was bound to take the great- 
est care of the thing lent. 

D epos i turn. 

The contract whereby a thing was delivered by — xiv. 4. 
one person to another, to be kept by the 
latter, and to be restored in specie on demand 
of the depositor. The depositary was liable 
for fraud, but not for mere carelessness. 

Pignus. 

The contract whereby the debtor delivered to — . xiv. 4. 
the creditor some property as a security for 
the debt, on condition that when the debt was 
discharged the property should be returned 
in specie. The remedy to recover the thing 
pledged was the actio pigneratitia. The 
creditor was not liable for the accidental loss 
of the property. 
If the thing pledged was not actually delivered — IV. vi. 7. 
but retained by the debtor subject to the 
creditor*s lien, the engagement was termed 
hypotheca. 

Indebiti solutio. 

The payment of money not due, made by mis- 9 1 . xiv. i . 
take. It was said that the person paid was 
bound re to refund; the remedy being a 
condictio. But it was added that the obliga- 
tion did not seem to arise from a contract. 
(It arose quasi ex contractu^ see p. 146.) 
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Verbal Contracts. 

A verbal contract was formed by a question 92-94. xv. 
and answer. One party proposed a question p. i . 

(stipulatto)j and the other responded to it 
(promissio). In the time of Gaius it was 
necessary to use a certain solemn form of 
words; but before Justinian, the question 
and answer could be embodied in any 
words which would express the meaning 
of the parties. 

This contract was unilateral, the promts sor only 137. — 
being bound. 

The parties must be present when the contract 138. — 
was entered into. 

The form of this contract mentioned by Gaius 
and Justinian. 
Stipulatio, It gave rise to two actions ; a con- — xv. p. 
dictio^ if the stipulation was certain; an 
actio ex stipulatUy if uncertain. 

• 

Ways in which stipulations could be made. 

Either simply, or on a condition. — xv. 2, 

4, 6. 

Sometimes a particular time or place for per- — xv. 2, 

formance was mentioned. 3, 5. 

Either for a thing, or that an act should be — xv. 7. 

done ; in the latter case a penalty in event 

of non-performance generally being added. 

Stipulations of slaves. 

A slave might stipulate for his master or the — xvii. 
inheritance ; the master or heir taking the 
benefit, unless the object of the stipulation 
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was some licence merely personal to the slave 
himself. Unless one master was mentioned 
or gave the command, the slave acquired for . 
all his masters in proportion to their interests 
in him. 
A slave could not bind himself, and therefore 104. xix. 6. 
could not act as promissory to his master or 
anyone else. 



Division of stipulations. 

yudicial, — ^Those which originated exclusively — xviii. i . 

in the direction of the Judge, e,g. giving 

security against fraud. 
Pratorian, — ^Those which originated exclu- — xviii. 2. 

sively in the direction of the praetor, e. g. 

security against apprehended damage. 
Conventional, — Those made by the agreement — xviii. 3. 

of the parties. 
Common, — Those directed either by the Judge — xviii 4. 

or praetor, e.g. security that the deed of the 

agent would be ratified by the principal. 

Invalid stipulations. 

They might be invalid (inutilis) on account 

of:— 
a. Their object. When the thing did not 97-99. xix. i, 

exist ; or was sacred, religious, or public; 2, 22, 

or was a freeman thought to be a slave ; or 24. 

a thing belonging to the stipulator himself; 

or when the object was an immoral or illegal 

action. 
h. The persons hy whom made. A person deaf 105- xix. 7, 

or dumb, or a madman. 106. 8. 
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A ward without the due authorization of his 1 07-^ xix, 9, 

guardian ; or an infant in the power of his 109. 10. 
father, though the father authorized him. 

A person could not enter into a stipulation with 1 04. xix. 6. 
those in whose power he was. 

Absent persons. 138. xix. 12. 

c. The person for whom made. One could 103. xix. 3, 
not promise that another should do some- 4> ^9' 
thing, nor stipulate for the benefit of 21. 
another person who had not power over 

him, unless he had an interest in the per- 
formance of the promise, except in the way 
of a penalty. 

d. The manner in which made. When the 102. xix. 5, 
answer did not agree with the question ; or 18, 23. 
one stipulated simply and the other pro- 
mised, conditionally ; or the stipulator in- 
tended one thing and the promissor another. 

e. Tlie time. In the days of Gaius, a person 100, xix. 13. 
could not stipulate that a thing should be loi. 

given after his own death or capitis deminu- 
tioy or that of the promissor ; or on the day 
before the death of either. But Justinian 
allowed this. 

In the time of Gaius, a stipulation could not — xix. 14. 
be concluded that payment should be made 
before the fulfilment of the condition (stipu- 
latio prapostera), Justinian allowed it 

f The condition attached. If impossible. 98. xix. 1 1 , 
But not merely because the stipulator died 25. 

before its accomplishment. 

N.B. Most of these reasons would in- 
validate other contracts. 
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Persons could join in a stipulation or pro- 
mise, either as co-principals or as accessories. 

As co-principals. 

Either on the side of the stipulator {ret stipu- — xvi. p. 

landi) ; or of the promissor (rei promittendi). 
One promissor might engage simply, and the — xvL 2. 
other conditionally, or for a certain time. 

Obligations arising from a joint stipulation or 
joint promise. 
The whole thing stipulated for was due to — xvi. i. 
each stipulator, and from each promis- 
sor. But if either of the stipulators 
received the thing, or either of: the pro- 
missors gave it, the obligation between sti- 
pulators and promissors was put an end to. 

Ways in which persons could join in a stipula- 
tion as accessories. 

a. In the time of Gaius, on the side of the 110, — 
stipulator as adstipulatores. The adstipu- 1 1 1. 
lator could sue for the debt, and payment to 
him discharged the debtor ; the principal of 
course having his remedy (an actio mandati) 
to recover from the accessory what was paid 
to him. 

The adstipulator might incur the obligation in 112, — 
terms different from those of the stipulator ; 113. 
and might contract for less, but not for 
more than his principal. 
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The heir of the adstipulator could not sue. 114. — 

A slave could not, but a son or daughter 114. — 

under power, or a wife in manUy could be an ^ 

adstipulator. 
The only object of employing an adstipulator 117. — 

was to secure payment after death. 
Justinian obviated the necessity of adding an — xix. 1 3. 

adstipulator by allowing payment to be 

made after death. 
b. In the time of Gaius, persons could be 115. — 

accessories on the side of the promissor as 

sponsoresy fidepromissoresy or fidejussores. 

Sponsores and fidepromis sores. 

Sponsores WQTt Roman citizens^ ^depromissores 116- — 
others who were introduced as securities on 118. 
the part of the promissor. Both classes, in 
general, were subject to the same rules. 

They were employed only in verbal contracts. 119. — 
They were sometimes bound, although their 
principal was not. 

Their heirs were not bound. 1 20. — 

By the lex Furia^ they were discharged from 121. — 
their obligation at the end of two years. 
Each one was liable only for his share. 

By the lex Jpuleia^ a sort of partnership was 1 22. — 
established between the sponsores^ or fide- 
promissores ; anyone of them having paid 
more than his share, being allowed to 
recover the excess from the others. 

By another law, the creditor was required to 123. — 
give notice for what amount he was pur- 
posing to exact security, and the number of 
sureties which would satisfy him. 
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By the lex Corneliay no one coold bind himself 124, — 
as surety for the same debtor, to the same 1 25. 
creditor, in the same year, for more than 
20,000 sesterces ; with some exceptions, e,g, 
security for a legacy. 

They could be bound for less, but not for more 1 26. — 
than their principal. 

By the Ux Publiliay sponsores^ in addition to 127. — 
the actio mandati allowed to all sureties, 
had a special remedy against their principal, 
viz. the actio depensi. By this, if the prin- 
cipal did not pay within six months, the 
sponsor might recover double. 

Sponsores and fidepromissores had been super- 
seded long before Justinian by fidejussores. 

Fidejussores, 
Sureties who bound themselves for the pro- 115, xx. p. 
missor. This was the ordinary form of 116. 
suretyship in the times of both Gains and 
Justinian. 

Points in vAvidn. fidejussores differed from sponsores 

znA fidepromissores. 
They might be added to any kind of obliga- 119. xx. i. 

tion, civil or natural, not only to verbal 

contracts. 
Their heirs were bound. 120. xx. 2. 

They were not discharged at the end of two 121. — 

years, but were bound until the debt was 

paid. 
Each was liable for the whole debt, and the 121. xx. 4. 

creditor might sue which he pleased for the 

whole. A rescript of Hadrian, however. 
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provided that the creditor should divide his 
demand amongst those solvent, and should 
sue each only for his share. 
If one fidejussor paid the debt in full, the 122. xx. 4. 
whole loss fell upon him, if the creditor was 
insolvent. 

Respects in which fidejussores were on the same 

footing as sponsor es and fidepromissores. 
The provision of the lex Cornelia (see p. 137) 124, — 

applied to all sureties. 125. 

Any kind of surety could bind himself for 126. xx. 5. 

less, but not for more than his principal. 
The surety paying had the actio mandati to 127. xx. 6. 

recover from his principal the amount paid. 
The same notice was usually given by the 123. — 

creditor (see p. 136). 

Literal Contracts. 
A literal contract was created by an entry of 

the agreement, made in the books of the 

creditor with the consent of the debtor. 
\t was unilateral, only one party being bound. 137. — 
Absence of the parties was no obstacle to its 138. — 

formation. 

Literal contracts in the time of Gaius. 

These were exemplified by " transcriptive 128. — 
entries" (nomina transcripticia) in the credi- 130, 
tor's book. These must be distinguished 131. 
from mere entries which evidenced a con- 
tract, but did not create one. 

This transcription might take place either (a) 129, — 
A re in personam, as when something owed 1 30. 
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under a contract of sale was entered in the 
books as a personal debt, (b) y/ persona 
in personaniy when one person was substi- 
tuted for another as debtor. 
In the case of aliens, literal contracts were 134. — 
formed by chirograph a ^ instruments signed 
by the debtor only, or syngrapha^ signed by 
both parties. These were not merely 
proofs, but formed the contract. 

Literal contracts in the time of Justinian. 

The ** nomina** were no longer in use. The — xxi. 
obligation formed Uteris of his day was that 
arising from a statement in writing by the 
debtor that he owed a certain sum. After 
two years the exceptio non numerate pecunia 
(a plea that the money had not been counted 
out) could not be pleaded by the debtor. 

Consensual Contracts. 

Consensual contracts were created by the mere 135, xxii. 
consent of the parties, no formality being 136. 
necessary. Thus they might be concluded 
between persons at a distance from one 
another. 

They were bilateral, both parties incurring an 137. xxii. 
obligation to render what was due ex bono 
et aquo. Being derived from the jus gen^ 
tiumy they were not enforced by actions 
stricti juris but by praetorian actions bona 
fidei^ in which equitable considerations were 
recognized. 

They were four in number — Emptio et vendition 
Locatio et conduction Societasy Mandatum, 
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The contract of sale was complete as soon as 139. xxiii. p. 
the price was agreed upon, before the price 
or any earnest money (arra) had been paid. 
The earnest-money was originally regarded 
as mere evidence of the completion of the 
contract ; but Justinian introduced a further 
use of ity making it the measure of the 
penalty in event of non-tuliilment of the 
contract. 



Distinction made by Justinian between unwritten 
and written contracts of sale. 
The former were, as before, complete as soon — xxiii. p. 
as the price was agreed upon. The latter, 
unless earnest had been given, were not 
complete until the instrument of sale was 
finished. 

Regulations as to the price. 

It must be hxed and certain. Justinian de- 140. xxiii. i. 
cided that if the price was left to be fixed 
by a third party, the sale should be valid if 
that third person did fix the price ; other- 
wise, void. 

Gaius was of the opinion that the price might 141. xxiii. 2. 
consist of things other than money. Justinian 
decided that it must consist of money ; other- 
wise the contract would not be one of sale, 
but of exchange (permutatio). Exchange 
was an innominate contract (see p. 142). 
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Position of the parties on the completion of the 
contract. 

Even before delivery, both the risk {pertculum) — xxiii. 3. 
attaching to the thing sold, and the increase 
or other advantage {commodum) belonged to 
the purchaser. 

The ownership in the property was not acquired — 1 1 . i. 4 1 . 
by the buyer, until he had either paid the 
price, or satisfied the seller in some other 
way {e, g. by security), unless the sale was 
on credit, in which case the ownership was 
transferred immediately on the completion 
of the contract. 

Other rules as to sale. 

It might be made simply or conditionally. 146. xxiii. 4. 

If a person purchased a freeman, or anything — xxiii. 5. 
sacred, religious, or public, knowing its cha- 
racter, the sale was void. If he had been 
deceived by the vendor, he might recover the 
value by an actio ex empto, 

{b) Of Letting to Hire (Locatio et Conductio). 

The contract of letting to hire was formed as 142, xxiv. 
soon as the amount to be paid for the hiring 143. p. i. 
had been agreed upon. , If the sum to be 
paid was not determined, there was no 
locatio-conductio ; but there was a remedy by 
an actio prascriptis verbis. 

If one loan for use was conceded in return for 144. xxiv. 2. 
another, there was no locatio-conductio^ but 
the same remedy by an actio prascriptis 
verbis. 
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N. B. This action was given by the prae- 
tor in the case of innominate contracts, and 
was framed to meet the particular circum- 
stances under consideration. 
[Innominate contracts were those not falling 
under the heads of any of the civil contracts 
to which specific names were given. If 
one party performed his portion of the 
agreement, the praetor would enforce per- 
formance on the part of the other by an 
actio in factum prascriptis verbis) 

Cases in which the contracts of sale and letting 
to hire resembled each other. 

The leasing of land in perpetuity [ager vecti- 145. 2txiv. 3. 
galis)y on the condition that, as long as the 
rent {vectigal) was paid, the lessee and his 
heirs should continue in possession, was 
thought by Gains to be locatio-conductio. Be- 
fore the time of Justinian, this had been 
declared a separate contract under the name 
of emphyteusis. 

If gladiators were engaged on the terms that 146. — 
one sum should be paid for each of those who 
survived, a larger sum for each one killed, 
the survivors were considered as hired, the 
slain as sold. 

On a workman undertaking to make an article 147. xxiv. 4. 
for a person, if the former supplied the 
materials there was a sale ; if not, a letting 
to hire. 

The liabilities of the contracting parties. 

The hirer had to take such care of the thing — xxiv. 5, 
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hired, as the most careful paterfamilias 

would take of his own property. 
The heir of the hirer succeeded to all his rights. — xxiv. 6. 
The letter had the actio locati ; the hirer, the — xxiv. p. 

actio conducti. 



(c) Of Partnership (Societas). 

Two forms are mentioned in the Institutes of 148. xxv. p. 

Gaius and Justinian : — 
Societas totorum honoruniy where it extended to 

all the goods of the partners. 
Societas unius negotiiy where it was coniined to 

a single business or undertaking. 

Rules as to profits and losses. 

Unless otherwise specified, there must be an 150. xxv. i, 

equal division of profits and losses. If the 3. 

share of profit only, or of loss only, was 

stated, that of the other was considered the 

same. 
After much doubt on the subject, it was decided 149. xxv. 2. 

that one partner might have a greater share 

of the profits than of the losses ; or eveil 

might be quite exempt from the losses. 

How partnerships were dissolved. 

By the renunciation of any one partner ; but if 151. xxv. 4. 
it was made fraudulently to enjoy alone 
some gain, this gain must be shared by the 
other partners. 

By the death of a partner, unless on its for- 152. xxv. 5. 
mation it had been agreed that the partner- 
ship should continue between survivors. 
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By the completion of the object for which the — xxv. 6. 

partnership was formed. 
By the confiscation of all the property of a — xxv. 7. 

partner. 
By the cession of an insolvent partner's goods ; 1 54. xxv. 8. 

also, in the time of Gaius, by their sale . 
By the capitis deminutio maxima or media of a 153. — 

partner. 

Amount of care required in a partner. 

A partner was liable to the actio pro socio for — xxv. 9. 
fault {culpa)y as well as for malicious wrong 
(dolus) ; he being required to take as much 
care of the partnership property as he would 
of his own. 

{a) Of Gratuitous Agency (Mandatum). 

It might be formed for several purposes : — 155. xxvi. p. 
For the benefit of the principal {mandans)^ e,g, — xxvi. i. 

A mandate to buy an estate for him. 
For that of the principal and of the agent — xxvi. 2. 

{mandatarius)y e* g. to lend money at interest 

to a third person who borrowed for the pur- 
poses of the principal. 
For that of a third person, e.g. to buy an — xxvi. 3. 

estate for such person. 
For that of the principal and a third person, — xxvi. 4. 

e.g. to buy an estate for the principal and 

such person. 
For that of the agent and a third person, e. g. — xxvi. 5. 

to lend money at interest to such person^ 
But a commission for the benefit of the agent 156. xxvi. 6. 

only had no binding force. It was regarded 

as a piece of advice. 
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Invalid mandates. 

Those to do an unlawful or immoral act. 157. xxvi. 7. 

Those to be executed after the death of the 158. — 
agent 

Result of deviation from instructions. 

The principal had a right to all advantages, 161. xxvi. 8. 
but was not responsible for the disadvan- 
tages. The agent, however, had his actio 
mandati against the principal for indemnifi- 
cation to the amount mentioned in the in- 
structions. 

How a mandate was extinguished. 

By revocation ; but only if soon enough to 1 59. xxvi. 9. 

prevent any injury arising to the mandans. 
By the death of either party before execution 160. xxvi. 10. 

had commenced. But an agent acting in 

ignorance of such death had his remedy by 

actio mandati. 

Other incidents of Mandatum, 

It might be refused before acceptance ; re- — xxvi. 1 1 . 
nouncedy if soon enough to allow of execu- 
tion through another. 

It might be made to take eifect from a certain — xxvi. 12. 
time, or conditionally. 

It must be gratuitous : otherwise the commis- 
sion would be locatio'conductio. 



QuASI-CoNTRACTS. 

Obligations which did not arise from a contract, — xxvii. p. 
but which, as they were founded on circum- 

L 



I 
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stances bearing an analogy to a contract, 
were said to spring as if from a contract 
(quasi ex contractu). 
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XXVII. I. 



XXVll. 2. 



The six so-called quasi-Qontrzct^ mentioned by 
Justinian. 

a. Negotiorum gestio. When one person (jiego- 
tiorum gestor) transacted business for another 
(absens) who was ignorant of his so acting. 
The negotiorum gestor was liable for the least 
negligence. He was the person primarily 
bound ; consequently the absens had an 
actio directa against him, while he had an 
actio contraria against the absens. This 
agency was a quasi-mandatum, 

b. Tutela, The guardian could not be said to 
be bound by a contract. The ward had the 
actio directa; the guardian the actio contraria 
for expenses. 

c. Rerum communis administratio, A quasi- — xxvii. 3. 
societas. When property was held by two 

or more persons in common, there being no 
partnership, e. g. a joint legacy. A division 
might be enforced by the actio communi divi- 
dundo, 

d. Her edit at is administratio, A quasi-societas, — xxvii. 4. 
Co-heirs were bound to each other quasi ex 

contractu as to the inheritance. Any one 
heir might enforce a division by the actio 
familia erciscunda. 

e. Hereditatis aditio. The heir was bound — xxvii. 5. 
quasi ex contractu to legatees and others 

taking under the will, 
f Indebiti solutio, A quasi-mutuum. A person — xxvii, 6, 7. 
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to whom money not due was paid by mistake 
was bound quasi ex contractu to refund to the 
owner, who had a condictio against him. 
The money thus paid could not be recovered, 
if the person paid, by denying his liability, 
might have to restore double. (See p. 162.) 



Obligations ac(^uir£d through others. 

Obligations might be acquired through the con- 
tracts of 
Those in one's power, viz. slaves or children. 163. xxviii. 

In the case of slaves, the thing acquired p. 

became entirely the master's ; but in case of 

children, the father had the usufruct, and 

the son the ownership, 
in the time of Gains, those in manu or in man- 163. — 

cipio. 
Freemen and slaves of another whom one held 164. xxviii. 

bona fide ; but only when they acquired by i . 

their own labour or by dealing with one's 

property. 
Under the same circumstances, one could 165- xxviii. 

acquire by a slave of whom one had the usu- 1 66. 2. 

fruct. But the mere owner (/. e, the usufruct 

being in another) of a slave could not acquire 

through him at all. 
A slave held in common acquired for his several 167. xxviii. 

masters in proportion to their interests in 3. 

him. But if he acquired by the order of one, 

or stipulated for one only, that one would 

alone benefit. 
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Dissolution of Obligations arising from Contracts. 

Gedus, Just. 
Bk. IIL Bk. III. 

An obligation ex contractu might be dissolved by 

a. Solutio, Performance or payment by the 168. xxix. p. 

debtor or a third party of what was due : or, 

in the time of Justinian, by performance of 

something substituted with the consent of 

the creditor. Performance by one discharged 

the debtor and his sureties. 

b. Acceptilatio, An imaginary payment, ac- 169, xxix. i. 
knowledged by the creditor in a solemn 170. 2. 
form of words. In this way only verbal 

contracts could be dissolved, but a debt due 
on any other kind of contract might be 
changed into a debt on stipulation, and then 
discharged by acceptilatio. This was effected 
by the stipulatio Aqutliana. 

c. The wish of one of the parties dissolved a — xxix. 4. 
consensual contract. But this contrary wish 

must be expressed before the contract was 
in any way executed. 

d. Novatio, A previous obligation was dis- 176- xxix. 3. 
solved by the formation of another expressly 1 79. 
intended to supersede it (in some cases even 

although the second obligation was invalid), 
e,g, when one debtor was substituted for 
another ; or if a condition was added to the 
former obligation, provided such condition 
was accomplished. 
A sort of novatio took place in an action at 180, 
law. By its commencement {litis con- 18 1. 
testatip)y the original obligation to pay, &c. 
was dissolved, and a new one substituted. 
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viz. to await the judgment {condemnari 
oportere). After sentence there was another 
novatioy the new obligation being to obey 
the Judgment {judicatum facere oportere). 
e. In the time of Gains, there was besides 173- — 
acceptilatio another kind of imaginary pay- 175. 
ment, viz. that per as et libram. This was 
valid only in certain cases, e,g, discharge of 
a debt created by a sale per as et libram. 
The debt must be certain in amount and 
estimated by number, weight, or measure. 



DELICTS. 

Bk. III. Bk. IV. 

Obligations ex delicto or ex maleficio were said 182. i. p. 
to arise ex re^ i.e. from some act. The 
chief delicts were Furtum^ Rapina^ Dam- 
num injuria, and Injuria. 

Theft (Furtum). 

The fraudulent dealing either with a thing — i. i. 
itself, or with its use, or with its possession. 

Kinds of theft mentioned by Gaius and Jus- 183. i. 3. 
tinian. 
Furtum manifestum. In the time of Gaius, 184. i. 3. 
there was a diversity of opinion as to what 
constituted manifest theft. Justinian ex- 
plained that a manifest theft was one, not 
only taken in the act, but also in the place 
where the theft was committed ; or at least 
before he had conveyed the article stolen to 
the place where he meant to deposit it. 
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Furtum nee manifestum. Simple theft. 185. i. 3. 

In addition to these two forms of theft, some 183. i. 3. 
Jurists distinguished two others, which are 
mentioned by Gains and Justinian as being 
rather kinds of actions attached to theft ; 
both being obsolete before Justinian. 

Furtum eoneeptum^ when the goods stolen on 186. i. 4. 
search in presence of witnesses were found 
on a person's premises. 

Furtum ohlatum^ when the goods stolen were 187. i. 4. 
found in another person's house, having been 
placed there by the thief. Such household 
had a special aetio ohlati against the thief 

Two other actions connected with the discovery 
of theft, obsolete before Justinian. 
Prohihiti furti^ against a person who prevented 188. i. 4. 
search in presence of witnesses for a thing 
stolen. 
Furti non exhibitiy for the penalty against a — i. 4. 
person who had not produced a thing stolen, 
which on search had been found in his pos- 
session. 

Furtum lanee lieioque eoneeptum. 

An institution introduced by the Twelve 192- — 
Tables. A searcher entered the house of 194. 
the supposed thief with only a girdle [licium)^ 
and a plate (lanx)y so that there might be 
no opportunity for him to bring in the thing 
supposed to be stolen. If the thing was 
then found in the house, the receiver was 
punished as a manifest thief. This pro- 
ceeding was obsolete before Justinian. 
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Penalties prescribed for the different kinds of 

theft. 
For manifest theft, by the Twelve Tables, 189. i. 5. 

death in case of slaves ; in case of freemen, 

slavery to the injured party. In the time of 

Gaius and Justinian, four times the value 

of the thing stolen. 
For theft not manifest, double the value. 190. i. 5. 

For possession and introduction of stolen goods 191. — 

{furtum conceptum et oblatum)^ threefold. 
For prevention of search (by actio prohibiti 192. — 

furti)y fourfold. 

Acts included under " theft." 

All dealing with property of another in a way 195- i. 6-8. 
contrary to the wishes of the owner. Thus, 198. 
using a thing lent for a purpose other than 
that intended by the lender was theft, if the 
borrower knew that he aaed against the 
will of the owner, but not otherwise. But 
there was no theft, though the borrower 
thought he was using the property in a way 
contrary to the wishes of the owner, if the 
owner actually approved of such use. 

Property which might be the subject of theft. 

Besides movable property and slaves, free 199. i. 9. 

persons might be stolen, e.g, a child in 

one's power. 
A man might steal his own property, e.g, if 200, i. 10. 

he took his goods which had been pledged 201. 

to a creditor. Conversely, the property of 

another might be appropriated and acquired 
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by usucapio without theft, e.g, a vacant II. 51. — 
succession. 
Land could not be stolen. II* 51. — 

How far accessories were guilty of theft. 

Those who actually and designedly assisted 202. i. 11. 
in the commission were liable to an action 
of theft, but not those who only advised 
the commission. Those who by reckless- 
ness, &c. assisted without design, were 
liable to an actio in factum* 

Who might bring the action of theft. 

Any person interested in the preservation of the 203. i. 13. 
property, not necessarily the owner. Unless 
he was damaged, the owner could not bring 
the action. 

Thus, the creditor, if the thing pledged was' 204. i. 14. 
stolen. 

A workman, if the goods sent to be operated 205. i. 15. 
upon were stolen, provided he was solvent ; 
if not solvent, then the owner. 

The purchaser, though he had not received — i. 15. 
the ownership. 

In the time of Gaius, the borrower might bring 206. i. 16. 
the action ; but in the time of Justinian, 
the lender could at his option bring the 
actio furti against the thief or the actio 
commodati against the borrower. If the 
lender chose the latter course, the borrower 
had the actio furti against the thief. 

The depositor, and not the depositary. 207. i. 17. 

An action of theft could not be brought by a — i. 12. 
person against those in his power, but it 
might be brought against their accomplices. 
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Theft by children. 

They were not liable to an action unless, being 208. i. 18. 
near the age of puberty, they understood 
that they were committing a crime. 

Remedies in theft, other than the actio furti. 

The only object of the actio furti being to IV. 8. i. 19. 
obtain the penalty, the owner could recover 
the thing itself by a vindicatio brought 
against the possessor, whether the actual 
thief or not ; or he could recover its value 
by a condictio brought against the thief or his 
heir, whether in possession of the thing or 
not. 



Robbery with Violence (Rapina). 

The robber was liable to the actio furti. But 209. ii. p. 
the praetor introduced a further peculiar 
action, the actio vi bonorum raptorum. It 
might be brought within a year to recover 
quadruple the value ; after that time only 
the single value could be recovered. The 
penalty was the same, whether the crime 
was detected in the commission or not. 

In the time of Justinian, the quadruple value IV. 8. ii. p. 
included the value of the property, so that 
the penalty was really only threefold. This 
had been doubted in the time of Gaius. 

Cases included under " rapina** 

Robbery with intent to commit a wilful wrong. — il i. 
Seizure of goods by a person who thought 
them to be his own did not render him liable 



1 54 The Law of Obligations. 

Gaius. Just. 
Bk. III. Bk. IV. 

either to the actio furti or vi bonorum rapto- 
rum ; but a person so seizing movables, or 
forcibly entering on immovables, forfeited 
the property if it was rightfully his ; if not, 
he had to restore it and also to pay its 
value. 
The rules as to who might bring the action — ii. 2. 
were generally the same as in theft ; but in 
some cases were more strict, a slighter 
interest entitling to bring the action, e, g. a 
depositary could bring it. 



Unlawful Damage (Damnum Injuria). 

Cases of damage unlawfully caused were pro- 210. iii. p. 
vided for by the lex /Iqutlia. This statute 
was divided into three chapters. 

The first chapter. 

If anyone wrongfully killed a slave or four- 210. iii. p. 9. 

footed animal of the cattle of another, he 

should pay the owner the highest value which 

such property had had at any time within 

the previous year. 
Consequential damage must also be taken into 212. iii. 10. 

account. 
Only quadrupeds which were reckoned among — iii. i. 

cattle, e.g. horses, oxen, and swine, were 

referred to ; not dogs or wild animals. 

What was necessary to constitute the killing 
" wrongful." 
It must be done without any right, and not in — iii. 2. 
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the execution of duty, as when a thief was 

killed. 
It must not be merely accidental, but must be 211. iii. 3-6. 

done with intention (dolus)^ or fault {culpa), 
Unskilfulness was reckoned as a fault, if the — iii. 7, 8. 

offender professed to be skilled, e, g, in case 

of a physician. 

Liability to a criminal prosecution. 

The master of the slave wrongfully killed 213. iii. 11. 
might bring a capital charge against the 
homicide ; as well as the action for damages 
under this law. 

The second chapter. 

An action was given to the stipulator against 215. — 
an adstipulator who defrauded him by re- 216. 
leasing the promissor. 
This was obsolete before Justinian. — iii. 12. 

The third chapter. 

Provision was made for every other kind of 217. iii. 13- 
wrongful damage, as well in the case of 218. 15, 
other animals or inanimate things, as of 
animals mentioned in the first chapter. 
The offender had to pay the highest value 
of the property at any time within the pre- 
ceding thirty days. 

To entitle a person to the direct action, the 219. iii. 16. 
offender must have actually done the 
damage with his own body to the injured 
property. If it was done to the actual 
thing but not with the body, an analogous 
action {actio utilis) was given. If neither 
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with the body nor to the actual body or 
thing, e.g. helping a slave to escape, an 
actio in factum was given. 



Outrage (Injuria). 

" Injuria " had several significations — a. Any — iv. p. 
act contrary to law. b. Outrage, insult, or 
affront, c. Injustice, ^.^. of a judge giving 
a wrong sentence. As a delict the second 
signification was taken. 

Way in which this delict was committed. 

By anything being said, written, or done, to 220. iv. i. 
affront or insult another. 

A man might receive an injury not only in his 221. iv. 2. 
own person, but also in that of anyone in his 
power, or in that of his wife. Both he and 
the injured person had the actio injuriarum. 

In the case of a slave, the master received an 222. iv. 3. 
injury through him, only if the outrage was 
so atrocious that the master was thereby 
insulted. 

If the slave was held in common by two or — iv. 4. 
more masters, the masters were considered 
to receive greater or less insult according to 
their respective positions, and not according 
to their shares. 

The owner of the slave rather than the usufruc- — iv. 5. 
tuary was regarded as injured. 

Whenever a freeman or another's slave serving — iv. 6. 
a person bona fide was outraged, the latter 
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had the action only if the injury was done 
to insult him. 



Penalties prescribed by the Twelve Tables for 
cases of outrage. 
Retaliation in case of a broken limb. For 223. iv. 7. 
smaller injuries, pecuniary compensation 
according to the seriousness of the injury ; 
twice as much being paid to a freeman as 
to a slave. 

New punishment introduced by the praetor. 

The penalty said to be ** honor aria^^ because 224. iv. 7. 
it originated with a magistrate. The injured 
person himself estimated the injury caused 
by the outrage, regard being paid to his 
rank, character, &c. The judge condemned 
the offender to pay the whole or part of the 
sum claimed. 
The gravity of the offence was determined by 225. iv. 9. 
a consideration of the nature of the act, the 
place of its commission, the position of the 
injured, and other circumstances. 

Provision of the lex Cornelia as to Outrage. 

It introduced an actio injuriarum. — iv. 8. 

Liability to criminal prosecution. 

The injured party might either bring a civil — iv. 10. 
action or prosecute criminally. In event of 
the latter course being chosen, the prosecutor 
or the prisoner, if of high rank, was 
allowed to appear by a procurator, (See 
p. 180.) 
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Loss oF the right of action. 

The injured party lost his right of action, if — iv. 12. 
he neglected to commence proceedings within 
a reasonable time : or if he otherwise showed 
his intention of passing over the injury. 



Quasi-Delicts. 

Wrongful acts, not numbered amongst the 
delicts to which special names were at- 
tached, but which, demanding reparation 
and giving rise to analogous obligations, 
were said to bind the offender quasi ex delicto 
or quasi ex maleficio. 

The instances of so-called quasi-AAicts ihentioned 

by Justinian. 
The case of a judge who, through want of due — v. p. 

care, decided a cause wrongly. 
The tenant of a house was responsible in — v. i. 

damages for injury caused by anything being 

thrown or poured down therefrom. 
It was the same in the case of a person who — v. i . 

kept something suspended over a public way, 

the fall of the thing suspended causing 

injury. 
If 2i filiusf ami lias lived apart from his father, — v. 2. 

the former and not the latter was responsible 

for any injury done. 
The master of a ship, an inn, or a stable was — v. 3. 

liable quasi ex delicto for damage or loss 

through theft by some one in his employ. 
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BOOK IV. THE LAW OF PROCEDURE. 



N action was defined by Justinian as 
JU^S9 "The right of suing before a 




E that which is due to us." 
N.B. This defines only a right 
of action, and applies oiHy to perianal actions. 

Primary division of actions. 

Into Real {in rem) ; Personal {in personam). \ 

A persmal action was one which sought to 'j 
enforce an obligation to give or do some- 
thing ; such obligation arising from a con- 
tract or delict 

A real action did not arise from any contract j ; 
but was a claim of ownership of some cor- 
poreal thing, or of a servitude, or freedom 
from a servitude. 

A real action was termed "vindicatia;" as, 
personal action, in which it was contended 
that something should be done or given to 
one, was termed *' candictio." 

A second division of actions. 
Into Civil ; Prxtoriao. 

Civil aaions were those derived from particular 
laws and they»i civile. 
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Examples of praetorian actions in rerriy mentioned 
by Justinian. 

Actio Publiciana brought by a person who was 36. vi. 4. 
not the legal proprietor (dominus)^ to recover 
something which had been delivered to him 
for a just cause, but of which he had lost 
possession. The praetor allowed him to 
claim the property as if he had completed 
his title to it by usucapion. 
. On the contrary, the effect of usucapion might — vi. 5. 
be avoided if the person who claimed by 
this right had been absent from the state 
(actio Publiciana rescissoria). 

If a debtor delivered to a third person property — vi. 6. 
in fraud of his creditors who had seized his 
effects, the creditors might bring an action to 
recover it, alleging that the thing had not 
been so delivered (actio Pauliana). 

Actio Serviana brought by the landlord to — vi. 7. 
obtain possession of the goods of a farmer 
which were held as security for rent. 

Actio quasi' Serviana or hypothecariay by which — vi. 7. 
creditors sued for things pledged pr hypothe- 
cated to them. 

Examples of praetorian actions in personam. 

Actio de pecunia constituta brought against a — vi. 8, 9. 
person who had engaged otherwise than by 
stipulation to pay money. This action su- 
perseded the actio receptitia. 

Actio de peculio brought against fathers or — vi. 10. 
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masters on the engagements of their chil- 
dren or slaves, to the extent of the peculium. 

An action on an oath by the creditor that the — vi. 1 1 . 
debt was due and unpaid. 

The praetor also introduced many penal ac- — vi. 12. 
tionsy e.g. against one who injured his 
album. 

Prejudicial action. 

An action to determine some matter which 44. vi. 13. 
was preliminary to further proceedings, e.g. 
whether a man was born free. This par- 
ticular action was derived from the civil 
law; the other prejudicial actions were 
praetorian. Prejudicial actions resembled 
actions in rem. 

A third division of actions. 

According as their object was to recover pro- 6. vi. 1 6. 
perty ; or to obtain a penalty ; or to re- 
cover both property and penalty. The last 
class were termed " mixed" actions. 

Actions in which the object was the recovery of 
property. 
All real actions, and generally personal actions 7. vi. 7. 
founded on contract. 

In which the object was the penalty. 

Actions arising from certain delicts, e.g. 8. vi. 18. 
furtum. 

Examples of mixed actions. 

Those arising from certain delicts, e,g. rapina. 9. vi. 18. 

M 19. 
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Also in all cases where the defendant who 
denied his liability was condemned to pay 
double. 

N.B. The term "mixed" was also applied — vi. 20. 
to those actions which partook of the character 
of both real and personal actions, e.g. the 
actio familia erciscunda (see p. 191). 

A fourth division of actions. 

According to the amount of the condemnation. — vi. 2 1 . 

For the thing itself or single value, e,g. in case — vi. 22. 
of stipulation, loan. 

For double value, e.g, in theft not manifest. 9, 171, vi. 23, 
Others were in duplum^ only if the defendant 1 73. 26. 
denied his liability. 

For triple value ; when a defendant was made — vi. 24. 
to pay too large a fee to the law ofRcers on 
account of the excessive claim of the plain- 
tiff, the defendant might recover from the 
plaintiff triple this excess. This was the 
only action in triplum in the time of Jus- III. — 
tinian. There were others in the time of 191. 
Gains, e.g. actio furti concepti and actio 
furti oblati. 

For quadruple value, e,g, in manifest theft. — vi. 25. 

A fifth division of actions. 

According to powers given to the Judge, 
a. Bona fidei^ e,g, actions empti-venditiftuteLe^ 61-6^, vi. 28- 
&c. Also the actio ex stipulatu^ when brought 30. 

in place of the actio rei uxoria^ to enforce 
the restitution of the wife's dos. In actions 
bona fideiy the judge was allowed to be 
influenced by equitable considerations. 
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Among other advantages, if there was a 
counter claim, set off was allowed; a 
privilege formerly confined to actions bona 
fideiy but before Justinian extended to all 
actions except that of deposit. , 

b. Strict! Juris. In actions of this nature, — vi. 28. 
the civil law with all its inflexible rules 

must be strictly adhered to. 

c. Arbitraria, The judge issued an order — vi. 31. 
{arbitrium) to the defendant to do or give 
something. If this was not obeyed, the 

latter was condemned to pay the sum men- 
tioned in the order. All real and some 
personal actions were " arbitrary." 



A sixth division of actions. 

a. In some, the whole of what was due was — vi. 36. 
sued for {quibus solidum consequimur'), 

c. In others, sometimes the whole, sometimes — vi. 36. 
only a part, was sued for, i,g. when an 
action was brought against a father or 
master, as such, he was liable only to the 
extent of the peculium of his son or slave. 

When the debtor was connected with the — vi. 37, 
creditor, either by ties of kinship within a 38, 40. 

certain degree, or was a partner, patron, or 
donor of the other, or a bankrupt who had 
made a cession of his goods (see p. 127), he 
was condemned to pay only as much as his 
circumstances allowed, so that he should not 
be reduced to poverty. So also, if the wife 
sued the husband for her doSf 

In C2LSC of set off (compensatio), 61. vi. 39, 

30. 
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A further division oF actions made by Gaius. 

They were either statutable (Jegitimo jure con- 103. — 
sistunt)j or depended on the jurisdiction of a 
magistrate (imperio continentur). 

Statutable actions wer^ those instituted at 104, — 
Rome, or within a mile thereof, between 107. 
Roman citizens, before a single Judge. By 
the lex Julia judiciaria^ these actions ex- 
pired unless decided within eighteen months. 
After a statutable action in personam in which 
a question of law was to be tried, had been 
instituted, the civil law ipso jure barred a 
subsequent action in the same matter. But 
after an action in renty or in personam^ if a 
question of fact was to be tried, a plea of 
previous decision or litigation must be put 
in to stay further proceedings. 

Actions depending on the jurisdiction of a 105, — 
magistrate were those instituted before re- io6. 
cuperatores or a single judge, if the judge 
or a party was an alien ; or those insti- 
tuted at a place further than a mile from 
Rome. Their name was derived from 
the fact that they could be brought 
only as long as the praetor under whom 
the action was commenced remained in 
office. The institution of such an action 
was not ipso jure a bar to a subsequent 
action ; but the former proceedings must be 
pleaded. 

N.B. — In the case of the old actiones legis 108. — 
(see p. 166), a previous decision, though 
not specially pleaded, barred subsequent pro- 
ceedings. 
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An action might be statutable and not founded 109. — 
on statute ; and vice versa. 

An eighth division of actions. 

According as they were Perpetual or Tempo- 
rary. 

In the time of Gaius, actions founded on no. xii. p. 
statute were perpetual, i.e, might be 
brought after any length of time. Before 
Justinian limits had been imposed by con- 
stitutions. 

Praetorian actions were usually annual, but no, xii. p. 
some were perpetual, e.g, those given to iii. 
bonorum possessores and others standing in the 
place of heirs ; also the actio furti manifesti. 

A ninth division of actions. 

According as they might or might not be 

brought against and by the heirs of the 

parties originally concerned. 
Against the heir lay some arising from con- 112, xii. i. 

tracts; but not those from delicts. Penal 113. 

actions from the commencement of the suit 

passed against the heir. 
To the heir were transmitted actions arisin t i i 2, xii. i . 

from delicts, except the actio injuriarum; 113. 

most of those arising from contracts, and 

penal actions. 

Actions, why said to be " absolutory.*' 

In the time of Gains, if the defendant satisfied 1 14. xii. 2. 
the plaintiff after litigation had commenced, 
but before sentence, it was considered a 
doubtful question whether the defendant was 
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Three sj^stems in the history of Roman civil 
process. 
Legis Actiones, Abolished by lex Abulia (some 30. — 
time between B.C. 234 and B.C. 170), and 
the leges Julia (? B.C. 45 and B.C. 25). 
Formula. After an existence of five hundred 
years, gradually superseded in the third and 
fourth centuries. 
Extraordinaria judicia, 

Legis Actiones. 

The early mode of judicial proceeding. Legis 10,11. 
actiones were so called either because they 
were appointed by the law before the praetor*s 
edict was introduced ; or because in them 
the letter of the law was strictly observed. 

They were five in number — Sacramentuniy 12. — 
Judicis postulatioy Condi ctio^ Manus injec- 
tioy and Pignoris capio. 

a. O/* Sacramentum. 

The general form of procedure. The unsuc- 13, 14. — 
cessful party forfeited his stake or deposit 
{sacramentum) to the treasury. The amount 
of the stake was regulated by the Twelve 
Tables to be 500 asses, when the subject of 
dispute was valued at 1000 asses or upwards; 
50 asses, if valued at less. The actio sacra- 
menti was sometimes personal, sometimes 
real. 
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Proceedings in the personal action. 

The parties appeared before the prattor, and 15. — 
challenged each other in a penal sum, giving 
securities for the payment of such stake. 
On the thirtieth day, according to the lex 
Pinaria^ the praetor appointed a judge. 
The parties gave each other notice to appear 
before the judge on the next day but one. 
A concise statement of the case {causa coUec- 
tio) was made, the judge examined the facts 
and gave his decision, which the magistrate 
enforced. 

Proceedings in the real action. 

If the subject of dispute could be brought into 16. — 
court, each party touching it with a rod 
{vindication from vindictOy a rod) in a form of 
words claimed the propert3^ The magis- 
trate ordered both to loose their hold of the 
thing which they had just grasped. Each 
party then challenged his adversary to stake 
a certain sum on the issue. The magistrate 
awarded to one the possession of the thing 
till the suit was decided, the party thus 
chosen giving security by sureties to restore 
the property and the interim profits (prades 
litis et vindiciarum). The proceedings were 
then similar to those in the personal action. 
If the subject of dispute could not conveniently 17. — 
be brought into court, a part was brought in 
to represent the whole, e.g. a tile in the case 
f^f a house. 
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h. Of JUDICIS POSTULATIO. 

A proceeding in which the magistrate was 
asked to allow the appointment of a judex or 
arbiter to decide the matter. The object of 
the action was not something certain and 
well defined, but something in which 
equitable considerations would be entertained 
and would have their influence over the 
decision. It would be preferred to the actio 
sacramenti when the object of the action 
was to enforce an obligation. 



r. Of CONDICTIO. 

A form of action introduced by the lex Silia to 19. — 
enforce the payment of a definite sum of 
money, and extended by the lex Calpurnia to 
the recovery of a definite thing. 

It derived its name from the notice {condictio) 18. — 
which the plaintiff gave to the defendant to 
appear before the magistrate on the thirtieth 
day to receive a Judge. 

The meaning of the term " condictio " was sub- 5. — 
sequently more widely extended, and was 
applied also to an action the object of which 
was the recovery of uncertain things. 

d. Of Manus Injectio. 

A form of action (or rather of execution) by 21. — 
which a plaintiff, if successful, was allowed 
to lay hands on his adversary and bring him 
before the magistrate, asserting that the 
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defendant had lost his case. The latter 
might defend himself by a vindex; if he did 
not appoint one, he was taken and put in 
chains in the plaintiff's house. 

This was allowed by the Twelve Tables, in 21. — 
the caseof a Judgment debtor (judicatus). 

Also by other laws, against persons in the 22. — 
position of a judgment debtor ; as by the 
lex Publilia against a principal whose debt 
had been paid by a surety. 

By other laws against other persons, e. g. by 23. — 
lex Furia testamentaria against legatees who 
had received more than the sum allowed. 

In the time of Gains, all defendants proceeded 24, 25. — 
against by manus injectio^ except thejudica- 
tus and the principal under the lex Publilia^ 
were allowed to defend themselves in person. 



e, 0/*PiGNORis Capio. 

A form of proceeding by most considered as an 26, 29. — 
action of law ; by others not so, as it gene- 
rally took place in the absence of the magis- 
trate and the defendant, and might happen 
in the vacation, when an action of law could 
not* It was rather a sort of distress. The 
creditor in certain cases was allowed to seize 
any property of the debtor's, and hold it as 
a pledge for the payment of a debt. 

Cases established by custom. A soldier might 27. — 
thus distrain upon the paymaster for his pay 
(as mill tare) ^ for money to buy his horse (les 
equestre)y or for money to buy barley for his 
horse {as hordiarium). 
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Cases established by law. By the Twelve 28. — 
Tables, the buyer of a victim, and the hirer 
of cattle lent to raise money for a sacrifice, 
were rendered liable to distress. By the lex 
pradiatorioy the farmers of the pablic reve- 
nue were allowed to distrain. 

Cases latest decided by actions of law. 

Cases of apprehended damage (damni infecti\ 31. — 
and those belonging to the jurisdiction of the 
centumviri. The last were the only causes 
determined by an action of law (the actio 
sacramenti) in the time of Gaius. 

Fictions. 

Two kinds are noticed by Gaius : — 

Those introduced to prevent injustice by the 32. — 
loss of remedies on the transition from the 
system of actiones legis to that of formula^ 
e, g.y the fiction of pignoris capio. 

Those in which the judg^ was directed to 34. — 
assume something to be true which was not 
really so, and to base his decision on such 
supposition. By this means the praetor was 
able to modify the effect of the civil law. 

Examples of the latter kind of fictions. 

The praetorian successor who had bomrum 34, 35. — 
possessio was sometimes feigned to be heir, so 
that he became, entitled to the remedies 
proper to the latter. This kind of action 
was termed " Serviana.^^ 

The purchaser of a bankrupt's estate might 35. — 
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either feign himself to be heir, or might em- 
ploy the form of action called " Rutiliana** 
In this the bankrupt was the person named 
as creditor, and the purchaser as the person 
to whom payment should be made (to use 
technical language, the bankrupt was named 
in the intentioy the plaintiff in the condemnatio. 
See p. 172.) 

The fiction of completed usucapio in the actio 36. vi. 4. 
Publiciana (see p. 160). 

The fiction of feigning an alien to be a Roman, 37. — 
if the alien took part in an action for which 
he was qualified. 

The fiction of feigning the defendant had not 38. — 
suffered capitis deminutio* 

N. B. The actions given by the praetors 
in cases where fictions were employed 
were called ** utiles^ This term was 
also applied to the modified or analogous 
actions given by the praetor, where the cir- 
cumstances were similar to those of another 
case which was provided with an action by 
the civil law. 

Formulae. 

Directions formally drawn up and sent by the 30. — 
magistrate to the judge. The praetor kept 
by him a number of blank forn^, which he 
filled up by inserting the facts of the case 
under consideration (see p. 6). 

Parts of a formula. 39. — 

a. Demonstration in which a statement of the 40. — 
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facts on which the plaintiff grounded his case 
was made. 

b. Intent io^ in which the claim of the plaintiff 41. — 
was set forth. 

c. Adjudication in which the judge was directed 42. — 
to award the object of dispute to one of the 

litigants. It occurred only in three actions — 
familia erciscunday communi dividundo^ and 
finium regundorum (see p. 191). 

d. Condemnation in which the judge was directed 43. — 
to condemn or absolve the defendant, accord- 
ing to the circumstances of the case. 

All these parts were not found in every for- 44. — 
mula. The intentio existed alone in a pre- 
judicial formula to decide some preliminary 
question, e.g, whether a person was free (see 
p. 32). Any one of the other parts was 
never found alone. The demonstratio must 
be accompanied by an intentio and condem- 
natio. The condemnatio must be preceded by 
an intentio. 

The clause termed " prescription'* 

A statement of the matters to which the inquiry 131, — 
was to be limited, inserted so that future 132. 
action on other rights existing between the 
same parties might not be barred by this liti- 
gation. 

In the time of Gaius a prascriptio was inserted 1 30, — ■ 
in the formula by the plaintiff only, though 1 33. 
formerly it was used by the defendant also. 

An example of a formula with demonstration in* 
tentioj and condemnatio : — 
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^^ Whereas Aulas Agerius sold a slave to 40-43. — 
Namerias Negidius (demomtratio)^ if it 
appear that Numerias Negidias ought to 
pay lOyOOO sesterces to Aulas Agerias 
(intentio\ do thoa, jadge, condemn Namerius 
Negidias to pay to Aulas Agerias lOyOOO 
sesterces; if it be not proved, absolve him 
{condemnatio)** 

The words ^^ judex esto •• were prefixed to secure 
the nomination of a judge. 

It was partly by manipulating these formula^ 
e.g. by introducing the name of one person 
in the intentio^ that of another in the condem- 
natioy that the praetors exercised their equit- 
able influence. 

Distinction 2imong formula. 

In jus concepts > When the Judge had to deter- 45. — 
mine whether a claim was just according to 
the civil law, e.g. whether a thing belonged 
to a person ex jure ^iritiuntj or whether a 
person was bound ex jure chili. 

In factum concepta. When the condemnatio de- 46. — 
pended on the existence of a particular fact, 
which existence the judge had to determine. 

Some actions might be instituted by 2i formula ^ 47. — 
either in jus concepta^ or in factum concepta^ 
e.g. the action of deposit. 

Characteristics of the condemnatio. 

The condemnatio was always to pay a pecuniary 48. — 

value, whatever the claim might be. 
Either a certain or an uncertain sum might be 49-52. vi. 32. 
named in the condemnatio. If uncertain, a 
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limitation might or might not be added. The 
sum was always fixed and made certain by 
the judge in his sentence. 



Excessive Claim (Plus petitio). 

The consequence of an excessive claim made 
by the plaintiff in the time of Gains. 

If the claim was for a thing certain, and was ex- 53. — 
pressed in the intentio^ the plaintiff lost his 
case. If the excessive claim was made in 57-58. — 
the condemnation he was allowed to reduce it; 
if in the demonstration the case was not tried, 
and therefore the claim was not lost, but 
could be made in a subsequent action. 

Respects in which a claim might be excessive. 53. vi. 33. 

Re, When a larger sum than was due was 
demanded. 

Tempore. When a demand was made for pay- 
ment before the time stipulated. 

Loco, When a demand was made for payment 
at a different place from that stipulated, 
without the claimant mentioning that the 
place was different. 

Causa, When the plaintiff withdrew an alter- 
native mode of payment from the defendant ; 
or, having stipulated for a thing of a class 
(genus)y he demanded a particular thing (spe- 
cies). It was no use for the plaintiff to plead 
that the mode of payment offered was more 
advantageous to the defendant. 

If the plaintiff demanded the wrong thing alto- 55. vi. 35. 
gether, in the time of Gains he ran no risk, 
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as he might bring another action. In the 
time of Justinian he might amend his claim. 
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Law as to excessive claim in the time of Jus- 
tinian. 
If the claim was excessive tempore^ by a con- — vi. 33, 
stitution of Zeno, the plaintiff was con- 24;xiii. 

demned to wait double the original time. 10. 

If it was excessive in any other way, he was 
condemned in a sum triple the amount of 
any loss sustained by the defendant. 

The consequence of a plaintiff claiming too little. 

In the time of Gains, if the deficit was made 56-59. — 
in the intentio^ the plaintiff was unable to 
sue for the remainder in the same praetor- 
ship, being repelled by the plea against di- 
vision of actions {exceptio litis dividua): if in 
the condemnatioyh^ obtained the less sum only: 
if in the demonstration the case was not tried. 

Minors and faulty claims. 

In the time of both Gains and Justinian, minors 57. vi. 33. 
were always relieved from the deleterious 
consequences attached to excessive and de- 
fective claim. 



Set-off (Compensatio and Deductio). 

Cases where compensatio was allowed. 

In actions bona fidei^ if cross claims arose from 61-63. ^i- 39< 
the same set of circumstances {ex eadem 
causa\ the judge was allowed to make com- 
pensation, as he thought fit. 
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A banker in bringing his action was compelled 64. — 
to take into accoant any set off, and his 
claim expressed in the intentio was only for 
the balance. 

Deductio, 

The consideration of any cross demand, dae 65. — 
from the bankrupt, to be allowed by the 
purchaser of a bankrupt's estate, when he 
was suing a debtor of the bankrupt. 

Points in which compensatio differed from de'^^ 

duetto, 
Compensatio could be made only of claims of 66. — 

the same kind, e.g. money set off against 

money : deductio also of claims of a different 

kind. 
Compensatio only of debts 2L\rtSLdy due : deductio 67. — 

also of those not due. 
Compensatio was inserted in the intentio^ but 68. — 

deductio in the condemnatio; so that in the 

latter there was not the risk of excessive 

claim (see p. 1 74). 

Liability of Fathers and Masters. 

To an action on the contract of a son or slave. 69. vii. p. 
If it was by the order of the father or master 70. vii. i . 

that the son or slave had contracted with the 
. plaintiff, the father or master was liable for 
the whole amount The remedy was by the 
action quodjussu. 
On the same principle, the praetor also gave 71. vii. 2. 
two other actions against the father or master, 
viz. the actio exercitorial when the proprietor 
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{exercitor) appointed his son or slave, a free 
pierson or the slave of another, to be master 
of a vessel, the first named vtras liable on the 
latter's contract in the undertaking. The 
actio institoriay vfhtn one of the persons 
mentioned above vtras intrusted with the 
management of any business, the proprietor 
was liable on the business contracts of the 
manager {institor). 

The father or master was also liable, if he had 73. vii. 4. 
profited by the contracts of the son or slave, 
to the extent of such profit. Even if he had 
not so profited, he was liable to the extent 
of the peculium allowed to the son or slave. 
Both of these considerations generally re- 
quiring notice, there was a common remedy 
by the actio de peculio et in rem verso. But 
the limitation to the amount of the peculium 
operated only if there was no profit, or only 
profit to a partial extent : otherwise the 
action for the whole amount would be the 
actio de in rem verso. 

The person who could bring the actio institoria 74. vii. 5. 
or exercitoria might instead bring the actio 
de peculio or de in rem verso^ but it would be 
against his interest so to do. 

Actio tributoria. 

A remedy provided by the praetor. If a son or 72. vii. 3. 
slave traded with his peculium with the know- 
ledge of the father or master, the praetor 
ordered the part of the peculium traded with 
and its profits to be distributed between the 
father or master and the other creditors in 

N 
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proportion to their claims. The father or 
master made the distribation, and if any 
creditor complained that he had received 
less than his share, he might bring this 
action. 
The person who coald bring this action might 74. vii. 5. 
bring the actio de peculio et de in rem verso; 
the circumstances of the case determining 
which would be more advantageous. 

A legal remedy, other than the foregoing prae- 
torian actions, against the father or master. 
When he had ordered the contract, or profited — vii. 8. 
therefrom, the father or master was directly 
liable to a condictioy Just as if he himself had 
made the contract. 

Sc. Macedonianum, 

This law prohibited the lending of money to — vii. 7. 
children in the power of their parents ; so 
that an action could not be brought at any 
time, either against the descendants or their 
father. 

Noxal actions. 

If a slave (in the time of Gaius, a child also) 75. viii. 
committed a delict, an actio noxalis might be p. 2. 7. 

brought against the master, in which, if con- 
demned, he had the option of paying the 
damages or giving up the offender, who 
thereby became the property of the injured 
person. 
If, however, the slave could procure money to — viii. 3. 
satisfy the injured party^ for the damage. 
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he might be manumitted by the praetor even 

against the wish of his new master. 
{Noxa was the wrong doer. Noxia^ the — viii. i. 

wrongful act itself.) 
Noxal actions were introduced partly by the 76. viii.. 4. 

law, e. g. in theft, by the Twelve Tables ; 

partly by the praetor's edict, e.g. in outrage. 

Effect of change of position of the wrongdoer. 

Noxa caput sequitur^ that is, in considering 77. viii. 5. 
against whom proceedings must be taken, 
regard must be had to the position of the 
slave at the time of litigation, e, g, if the 
offender was a slave when the offence was 
committed but had since become free, he 
must be sued directly. 

No action lay for an offence by the slave against 78. viii. 6. 
his master, even after he had passed out of 
the power of that master. A previous right 
to a noxal action was extinguished by the 
slave's passing into the power of the person 
who had the right of action. A slave injured by 

. his master could not on his alienation or manu- 
mission bring an action against such master. 

In the time of Gaius, a similar remedy against 80. — 
a person in manu or in mancipio. 
If such a person was sued on a contract, unless 
he was defended to the full amount of the 
damages by his superior, the goods of which 
he would have had control but for his sub- 
jection were sold. 

Liability of the owner of an animal to a noxal 
action : — 
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By the Twelve Tables, when irrational — ix. p. 
animals, acting contrary to their nature, did 
any damage (pauperieSf damage done without 
any wrong intent), the master was liable ; 
but, by delivering up the animal, he was 
secured from an action. 

The aedile gave an action to the person injured — ix. i. 
by an animal kept near a public road. The 
above mentioned action de pauperie might 
also be brought in this case. 



Representation in Actions. 

Under the system of the actions of law, repre- 82. x. p. 
sentation was allowed only in public suits 
{pro popuh)y by an assertor of liberty (pro 
libertate)y or on behalf of a ward (pro tutela). 
The lex Hostilia permitted an actio furti to 
be brought in the names of certain absent 
persons and wards. 

In the time of Gains, a person could represent 
another as cognitor^ procurator^ tutor^ or 
curator, 

Cognitores were disused before the time of Jus- 
tinian. 

Mode of working the representation in the period 
oi formula. 
The name of the principal was inserted in the 86, 87. — 
intentioy and that of the representative in the 
condemnatio. This was the mode adopted, 
whether it was the plaintiff or the defendant 
who appeared by another ; except that in 
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real actions, in the intentio merely the 
ownership of the plaintiff was asserted. 

Appointment of representatives. 

A cognitor was appointed by a fixed form of 83. — 

words in the presence of the adversary. 
A procurator J by any words which would 84. x. i. 

suffice to show the intention, even in the 

absence and without the knowledge of the 

adversary. 

Security (Satisdatio). 

In certain cases parties to an action were 
required to give security. 

The law in the time of Gains. 

In real actions, the possessor (/. e, defendant) 89-94. xi. p. 
always had to give security. If the action 
was commenced by a real formula {formula 
petitoria)f the security was termed ^^judica^ 
turn solvt^'* u e, that what was adjudged 
should be paid : if the action was com- 
menced by sponsioy the security was **pro 
prade litis et vindiciarum^** so called because 
this form of security superseded that by the 
sureties of the actio sacramenti. (See 
p. 167.) 

The plaintij^y in real actions, suing in his own 96-99. xi. p. 
name or by a cognitor^ gave no security ; but 
if by a procurator^ tutor^ or curator^ the re- 
presentative must give security that the 
principal would ratify his proceedings. 

In personal SLCtionSf the defendant^ if suti in his lOi, xi. I. 
own name, had to give security only in 102. 
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certain cases where the nature of the action 
or the circumstances of the defendant made 
it desirable. If defended by a cognitcr^ the 
principal must give security ; if by a procu- 
rator ^ tutor, or curator^ such representative 
must give the security. 
TYit plaintiff in personal actions was governed lOO. xi. i. 
by the same rules as in real actions. 

The law in the time of Justinian. 

The defendant in a real or personal action, — xt 2, 4, 
acting in his own name, had only to give 5. 

security that he would await judgment. 
This was given either on oath {cautio jura- 
toria)j or by simple promise, or by surety. 
If he appeared by a procurator^ he was 
required either to confirm the appointment 
before a Judge by giving the security judica- 
turn solviy or to appoint the procurator and 
become himself xht fidejussor of his procurator^ 
his property for that purpose being hypothe- 
cated. If the defendant did not appear, 
another person might defend the action on 
giving the stcurity judicatum sohi. 

On the part of the plaintiffs the person bringing — xi. 3. 
a real or personal action had to give security 
only if he acted as procurator^ tutor^ or 
curator of a plaintiff who did not publicly 
register or confirm his appointment. The 
security would be given that the proceed- 
ings would be ratified. 

(For another sort of security (vadimonium), see 
p. 190.) 
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Exceptions were pleas urged in defence by 11 6, xiii. p. 
those against whom an action was brought, 119. 
that though the action was legally brought, 
it would not be just for them to be con- 
demned. 
. Some were derived from the statute law; 118. xiii. 7. 
others from the jurisdiction of the praetor. 

Examples of exceptions. 

Except to metus causa ^ when through fear, ^;ir- 117* xiii. i. 
ceptio dolt mali^ when in consequence of 
fraud, exceptio in factum compositay when in 
some other irregular mode specially pleaded, 
a promise has been made or some property 
conveyed. 

Exceptio pecunia non numerate j when a person 116. xiii. 2. 
was sued for money stipulated to be lent, 
which he had promised to repay, but which 
in the first instance had never been ad- 
vanced. 

Exceptio pacti conventiy when a creditor, having 116. xiii. 3. 
agreed not to demand payment, sued for it. 

Exceptio jurisjurandij when the debtor had — xiii. 4. 
accepted the creditor's challenge, and sworn 
that he did not owe. 

Exceptio rei judicata y when further litigation 106- xiii. 5. 
was continued after a previous action. 108. 

N.B. — As a rule, exceptions, which could — xiv. 4. 
be pleaded by the principal, could be pleaded 
by his sureties ; but this was not invariably 
the case. 
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Division of Exceptions. 120, xiii. 8. 

a. Perpetual and Peremptory. These, when- 121. xiii. 9. 
ever brought, always repelled the plaintifFs 

claim, inasmuch as the ground of action 
had been cut away. Of this nature were 
the exceptions, dolt maltj metus causoy and 
pacti convent! (when it had been agreed that 
the money should never be demanded). 

b. Temporary and Dilatory. Pleas which ob- 122. xiii. 10. 
structed an action, but which did not per- 
manently repel it, e,g. exceptio pacti con- 

ventiy when it had been agreed that no 
action should be brought within a certain 
time : exceptio litis dividua^ when a person 
sued for the remainder of property in the 
same prxtorship in which he had obtained 
a part : exceptio rei residua^ when a person 
having enforced some of his claims, in the 
same prsetorship sought to enforce others, 
which on the previous occasion he had neg- 
lected to include. 
Some dilatory exceptions did not obstruct on 1 24. xiii. 1 1 . 
account of the time, but on account of the 
person, e,g, if a person sued by a cognitor 
or procurator improperly. 



Result of successfully pleading a dilatory ex- 
ception. 

In the time of Gaius, the plaintilPs right of 123. — 
action was extinguished. 

In the time of Justinian, the plaintiff was — xiii. 10, 
compelled to wait double the time origi- vi. 33. 

nally contemplated. 
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Omission to plead an exception. 

In the time of Gains, the defendant who 125. — 
omitted a peremptory exception could 
amend his defence. It was doubted whether 
he could amend, if he omitted a dilatory 
exception. 

Replicationes and further pleadings. 

RepUcatio was the answer of the plaintiff to 126. xiv. p. 

an exception prima facie good, but really 

not so. 
The defendant in his turn might meet this 127. xiv. i. 

with a duplication 
The plaintiff might respond to this with a 128, xiv. 2, 

triplication and so on. 129. 3. 

Interdicts. 

Formal orders issued by the praetor in particu- 138, xv. p. 
lar cases, that something should be done or 139. 
not done. They were chiefly employed 
when a right to possession or ^2/^j/-posses- 
sion {i.e, possession of a servitude) was in 
dispute. 

In the time of Gains, the term decretum was 139, xv. i. 
used when the order was that something 140. 
should be done ; interdictuniy when some- 
thing was prohibited. In the time of Jus- 
tinian, the latter term was employed in 
both cases. 

First divisiqp of interdicts. 142. xv. i. 

Prohibitory y e.g. to abstain from building on 
sacred ground. 
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Restitutoryy e.g. to restore possession to a 

person violently ejected. 
Exhibitoryj e.g, to produce the freedman whose 

services were claimed by the patron. 

Second division of interdicts. 143. xv. 2. 

a. Those for acquiring possession. Of this 
nature were the following : — 

^orum bonorurriy ordering the heir or mere 144. xv. 3. 

possessor of an inheritance^ or part thereof, 

to deliver to the praetorian successor {bono- 

rum possessor), 
Sahianuniy given to the landlord, enabling 147. xv. 3. 

him to obtain possession of the property of 

his tenant, which was held as security for 

rent. 
In the time of Gains, possessorium^ given to the 145. — 

purchaser of an insolvent's goods. 

Sectoriumy given to the purchaser of the 
confiscated goods of a criminal. 

b. Those for retaining possession. When the 148. xv. 4. 
proprietorship of a thing was in dispute, an 

interdict of this kind was given to deter- 
mine who should be regarded as present 
possessor, and therefore as defendant : the 
position of defendant of course being more 
advantageous than that of plaintiff. 
Uti possidetis^ applied in the case of immo- 149, xv.4. 
vables, i.e, land and houses. The person in 150. 
possession when the interdict was given, 
neither by force, clandestinely, nor as the 
result of extortionate entreaties (nee viy nee 
claniy nee preeario) was preferred, and re- 
garded by the praetor as present possessor. 
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Utrubi^ applied to things movable. In the 149- xv*4. 
time of GaiuSy the party who, during the 152* 
greater part of the preceding year, himself, 
or partly himself and partly through^ the 
person from whom he had derived his title, 
had been in possession neither vi^ clam^ nor 
precarioy was preferred. In the time of 
Justinian, the rule was the same as that in 
uti possidetis, 

N. B. A person might possess not only 153. xv. 5. 
through himself, but also through anyone 
holding in his name. Intention sufficed to 
retain possession. 

r. Those for r^rwm«^ possession. When any 154, xv. 6. 
one was violently ejected from an immo- 155. 
vable^ the interdict Unde vi was given to him. 
Although the claimant himself had possessed 
vij clam J or precarioy if he was ejected by 
force, he hacl this remedy. In the time of 
Gaius, however, only if he had been ejected 
by force of arms. 

There were other remedies provided for the — xv. 6. 
person violently expelled. 

Third division of interdicts. 156. xv. 7. 

Simple. When one party was plaintiff and 157- xv. 7. 

the other defendant. This was the case in 159. 

all exhibitory and restitutory, and in some 

prohibitory interdicts, e.g, when the praetor 

commanded to abstain from desecrating a 

sacred place. 
Double, When neither party could strictly be 158- xv. 7. 

said to be plaintiff or defendant, each bear- 160. 

ing both of these characters. This was the 
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Procedure in interdicts in the time of Gaius. i6i. — 

If the interdict of the praetor was obeyed, there 
was an end of the matter. If not, the praetor 
sent the case embodied in a formula to the 
judge for him to decide whether the interdict 
should be complied with. If his decision 
was in favour of the interdict, the praetor en- 
forced it. 
In the case of a simple interdict, the proceedings 141. — 
were sometimes not penal, sometimes penal. 1 62- 
Not penal, if the defendant demanded Si/or- 165. 
mula arbitraria, in which the judge directed 
him to obey the restitutory or exhibitory 
interdict, or else to pay all damages. Penal, 
in case of prohibitory and sometimes of resti- 
tutory and exhibitory interdicts, where the 
proceedings were by sponsio and restipulatio^ 
each party challenging the other in a sum to 
be forfeited to the party unsuccessful on the 
decision of the judge. If the plaintiff was 
successful, the defendant was also ordered 
to give up the property in dispute. 
In the case of a double interdict, the interim 166- — 
possession and profits were put up to auction, 169. 
and the litigant who made the higher bid 
was put into possession, he giving security 
to the other by the fructuaria stipulatio. 
Each party then challenged the other, bind- 
ing himself by a sponsio and restipulatio. 
The judge tried the sponsio ^ and gave his 
decision. If this was in favour of the higher 
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bidder (J,e, the person in possession), the 
sum wagered by the other was forfeited to 
him. If the higher bidder lost the action, 
he had to pay the amount of the wager, and 
the price offered as security for interim pro- 
fits ; or, instead of demanding payment of 
the latter sum, his successful adversary might 
bring against him the action termed the 
judicium fructuariurriy or secutorium. He was 
also compelled to restore the property with 
its profits by the action termed the judicium 
Cascellianum^ or secutorium. 

N. B. These two actions were called secu- 1 69. 
toriay because they followed the result of the 
sponsio. 

Procedure in the time of Justinian. 

The whole process was obsolete. Under the — xv. 8. 
system of extraordinaria judicia^ there being 
no longer any need for interdicts. 

Rash Litigation (Pcena Temere Litigantium). 

Measures adopted to prevent rash litigation. — xvi. p. 

On the part of the defendant ^ denial of obliga- 171- xvi. i. 

tion involved sometimes a duplication or 173. 

multiplication of damages ; sometimes the 

forfeiture of the penal sum wagered (sponsio). 

Sometimes the plaintiff might exact from the 

defendant an oath that the defence was not 

vexatious (jusjurandum de calumnid). 
On the part of the plaintiff \y^ : — 

In the time of Gaius, an action of vexatious 175. xvi. i. 

litigation {judicium calumnia). The plaintiff 
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was fined one tenth of his claim if made by 
action; one fourth, if by interdict. This 
action had fallen into disuse before Justi- 
nian. 

In the time of Gaius, the contrary action (f^«- 177, — 
trartum judicium)^ in certain cases. The 178. 
penalty was sometimes a tenth, sometimes 
a fifth of the sum demanded. This was 
the most severe measure taken to prevent 
reckless demands ; it arose even though the 
plaintiff had grounds for believing his cause 
good. 

In the times of Gaius and Justinian, an oath 174. xvi. p. 
that the action was not merely vexatious. 

In the time of Gaius, in certain cases the for- 180, — 
feiting of a penal sum wagered (restipulatio). 181. 

In some cases condemnation rendered the per- 182. xvi. 2. 
son condemned infamous, e.g, in the actio 
furti, 

Vocatio in jus. 

The summoning of the defendant before the 46, xvi. 3. 
magistrate. A child was forbidden under 183. 
penalty to summon his parent, patron, or the 
latter's parent or child, without the permis- 
sion of the praetor. 

Security (vadimonium) for future appearance. 

Security was required when the proceedings 184. — 

were not finished in one day. 
It was given sometimes with, sometimes with- 185. — 

out sureties ; sometimes on oath ; sometimes 

in a penal sum ordered by the recuperators. 
In an action on a judgment debt or for money 186. -— 
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paid to a sponsor^ the amount required as 
security was the sum in dispute. In other 
cases it was what the plaintiff swore to be 
necessary ; but it must not exceed one half 
of the sum in dispute^nor 100,000 sesterces. 

The duty of a judge. 

To give Judgment according to the laws, con- 
stitutionSy and customs : regard being paid 
to compensation when it was necessary, e.g, 
for fruits ; but a bona fide possessor was not 
liable for fruits consumed before the claim 
was made. 
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XVll. 

p. 1-3- 



The three so-called mixed actions. 

Familia erciscunday brought by co-heirs for a — xvii. 4. 
division of the inheritance. 

Communi dividundojhrought by joint owners for — xvii. 5. 
the division of the common property. 

Finium regundoruniy brought for the settlement — xvii. 6. 
of boundaries. 

In each of these cases ikit formula contained an — xvii. 7. 
additional part, the adjudicatio: the thing 
adjudged becoming at once the property of 
the person to whom it was adjudged. 

N. B. — These actions were called 
"mixed" because they were supposed to 
partake of the nature of both real and 
personal actions ; but they should be con- 
sidered as personal actions. 
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BOOK V. THE LAW OF CRIMES. 



HE Institutes of Justinian professed to treat only 
of the jui privatum, see Inst. I. i. 4. The con- 
sideration of laws dealing with crime does not 
therefore properly fall within the scope of that 




Publica judkia. 

Public prosecutions. They were called *' pub- — xvlit. 
lie " because any one could institute them. p. 1 . 

Some were capital, /. e. Involved the extreme — xvili. 2. 
penalty of the law, interdiction of fire and 
water, deportation, or labour in the mines. 
Others involved infamy and pecuniary pe- 
nalty, but were not capital. 

Laws relating to publica judida. 

Lex Julia majestatis. The punishment of trea- — xviii, 3. 
son was death and condemnation of memory. 

Lex "Julia dt adulUriit. Adultery was punished — xviii. 4. 
by death. Seduction, by confiscation of half 
of the criminal's property, or corporal punish- 
ment and banishment, according to the rank 
of the offender. 

Ltx Cornelia de stcariis (see also p. 14). As- — xviii. 5. 
sassins and those who used poisons or witch- 
craft were condemned to death. 
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Lex Pompeia de parricidiis. The punishment 
for killing or assisting to kill certain near 
relations was that the offender should be 
thrown into the sea in a sack with a dog, 
cock) viper, and ape. 

Lex Cornelia de falsis or testamentaria (see 
p. 14). Forging or fraudulent dealing with 
a will or other instrument was punished by 
death if the offender was a slave ; by depor- 
tation, if a free person. 

Lex yulia de vi publtca seuprivata provided for 
cases of violence, including rape. 

Lex Julia de peculatu. The thief of public or 
sacred mone}^ if a magistrate, was put to 
death ; if not, was deported. 

Other laws dealing with crimes — lex Fabia de 
plagiariis (kidnapping), lex Julia de amhitu 
(illegal canvassing), lex Julia repetundarum 
(bribery), lex Julia de annona (forestalling, 
regrating, engrossing), lex Julia de residuis 
(embezzlement). 
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iCCEPTILATIO,i48. 
I AccEssio, 64. 
I Accessories to a 
stipulation, 135. 
to theft, I S2. 

ACCRESCENDI, juS, 73, 92. 

Actio absolutoria, 165. 
arbitraria, 163. 
bonss fidei, i&i. 
calumni^, 1S9. 
commodati, 131. 
conununi dividundo, 14&, 172, 

191. 
conduct!, 143. 
depensi, 137. 
empii, 140. 
exerchoria, 176. 
familia erciscundas, 146, 172, 

191. 
(inium regundorun), 172, 191, 

„ concept!, 150. 

„ non exhib!ti, 150. 

„ oblati, 150. 

„ proliib!t!, 15a 
heredi et in heredem, 165. 
hypotbecaiia, 160. 
in duplum, 162. 
in factum prsscriptis verbis, 

141, I4Z'. 
in personam, [59. 



Actio in rem, is9- 
in simplum, 162. 
injurianim, 14, is6. 
institotia, 177. 
legis, s. 166. 
legis Aquilise, 154. 
legitima, 164. 
locati, 143. 

mandati, 135, 137, 145- 
mbcta, 161, 162, 191. 
noxalis, 178. 
Paultana, 160. 
de pauperie, I So. 
de peculio et in rem verso, 160, 

177. 
dc pecunia constituta, 160. 
per judicis postulationem, 

168. 
per manus injectionem, 16S. 
per pignoris capionem, 169. 
perpetua, 165. 
pigneralitia, 131. 
prasjudicialis, 161. 
pnetoria, 159. 
Publiciana, 160, 171. 
Publiciana rescissoria, 160. 
quasi-Serviana, 160. 
quodjussu, 176. 
recepticia, 160. 
rei uxorise, 162. 
Rutiliana, 171. 
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Actio sacramenti, 17, 166. 

Serviana (i), 160. 

Serviana (2), 170. 

ex stipulatu, 132. 

pro socio, 14, 144. 

strict! juris, 163. 

temporalis, 165. 

tributoria, 177. 

tutelse, 146. 

utilis, 125, 171. 

venditi, 140. 

vi bonorum raptorum, 153. 
Actions, division of, 159-165. 

real and personal, 1 59. 

civil and praetorian, 159. 

against fathers and masters, 
176. 

noxal, 178. 

representation in, 180. 
Actions of Law, 5, 166. 
Actor, 57. 
Actus, 78. 
Addictio bonorum libertatis causa, 

128. 
Ademptio legatorum, 103. 
Adjudicatio, 172. 
Adopted children, succession ab 
intestato, 112. 

disinheriting of, 87. 
Adoption, 43. 

of slaves, 45. 

distinction into 'plena' and 
* minus plena,' 46. 
Adstipulator, 135. 
M.% equestre, 169. 

hordiarium, 169. 

militare, 169. 
Agency, gratuitous, v. Manda- 

tum. 
Ager vectigalis, 142. 
Aggregate of rights, acquisition 

of, 81. 
Agnati, 51. 

succession ab intestato, 113. 

guardianship of, 51. 
Alienation, 74. 

when not allowed to the owner, 
74. 



Alienation by others than owner, 

75. 
through whom, 75. 

Alieni juris, 36. 

Alluvio, 65. 

Analytical Tables of Roman 

Law, 19. 
Animals, liability of owners of, 

179. 

AQUiEDUCTUS, 78. 

Aquilian stipulation, 148. 
Arra, 140. 
Arrogation, 43. 

as a mode of succession, 125. 
As, division of, 91. 
Ascendants, intestate, succession 

of. III, 114. 
AssiGNATio libertorum, 124. 
AUCTORITAS tutorum, 55. 

Bankruptcy, 126. 
Beneficium separationis, 88. 

abstinendi, 89. 

inventarii, 89. 

legis Comeliae, 137. 
Bona vacantia, 70. 
Bondage v. Mancipium. 
Bonitarian ownership, 36. 
Bonorum cessio, 127. 
Bonorum possessio, 118. 

contra tabulas, 118. 

secundum tabulas, 118. 

intestati, 119. 

regulations as to claiming, 120. 

ineffective (sine re), 120. 
Bonorum venditio, 126. 
Building on another's land, or 
with another's materials, 67. 

Calumnia, 189. 
Capitis deminutio, 61. 
Causae collectio, 167. 
Cautio juratoria, 182. 
Cessio bonorum, 127. 
Chronological Tables, 7. 
Code (first), 2. 
(second), 3. 
Codicils, no. 
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CO-EMPTIO, 39. 
COGNATI, 51. 

succession ab intestate, 1 16. 

COGNITOR, 180. 

security by, i8i. 
Co-heirs, 91, 92. 
Co-legatees, 98. 
CoMMERCiUM, 33. 

COMMIXTIO, 66. 
COMMODATUM, I30. 
COMPENSATIO, 175. 
CONDEMNATIO, 172, 1 73. 
CONDICTIO, 168. 
CONFARREATIO, 39. 
CONFUSIO, 66. 
CONNUBIUM, 33. 
CONSANGUINEI, II4. 

Consensual contracts, 139. 
constitutiones, 30. 
Contracts, 129. 

real, 130. 

verbal, 132. 

literal, 138. 

consensual, 139. 

innominate, 142. 

unilateral and bilateral, 130. 
CONTRARIUM judicium, 190. 
Contubernium, 41. 
Cretio vulgaris, 91. 

continua, 91. 
Crimes, law of, 192. 

CURATELA, 57. 

Curator, security by, 58, 181. 

excuses, 59. 

suspected, 60, 

bringing an action, 180. 
Curia, 39. 

Damnum injuria, 154. 
Debt, legacy of, loi. 
Decemvirs, 12. 
Decretum of emperor, 30. 

opposed to interdictum, 185. 
Dedititii, 33, 34. 

succession to property of, 124. 
Deductio, 176. 
Degrees of relationship, 117. 



Delicts, 149. 
Demonstratio, 171. 
Denuntiatio actionis, 6. 
Depositum, 131. 
Dies cedit, loi. 

venit, loi. 
Digest, 3. 
Disinheriting of children, 86. 

posthumous, 86. 

emancipated, 87. 

adopted, 87. 
Divorce, 48. 
Dominium ex jure Quiritium, 36. 

bonitarium, 36. 

plenum, 68. 
Donatio, 72. 

mortis causa, 72.'' 

inter vivos, t^, 

ante et propter nuptias, 73. 
Dos, alienation of, 74. 
Duplicatio, 185. 



Edicta of emperor, 30. 

of magistrate, 30. 
Emancipated children, disinherit- 
ing of, Zt, 
Emancipation, 47. 
Emphyteusis, 142. 
Emptio et venditio, 140. 
EPISTOLiE, 30. 

Error falsae causae, 70. 
Erroris causae probatio, 40. 
Exceptio, 183. 

metus causa, 183. 

doli mali, 183. 

infactum composita, 183. 

pecuniae non numeratae, 139, 
183. 

pacti conventi, 183. 

jurisjurandi, 183. 

rei judicatae, 183. 

litis dividuae, 184. 

rei residuae, 1 84. 

perpetual and peremptory, 

184. 
temporary and dilatory, 1 84. 



Excessive and defective claims, 

174- 
Exchange, 140. 
executok, 6. 

exekcitor, 77- 

EXHEREDATIO liberr»rum V. Disin- 

heridng children. 
Ex TR AN El heredes, 89. 
ExTRAORDiNARrA judicia, 6, 166. 

Famili^ emptor, 82. 
Father, liability of, 176. 
Fictions, 70. 
FiDEicoMMissuM, 104. 

cause of introduction, 104. 

object, 105. 

of inheritances, 105. 

of single things, 107. 

liberty granted by, I07. 

en whom imposed, 108. 

advantages over legacies, 108. 

change by Justinian, 109. 
Fidejussor, 137. 

contrasted with sponsor and 
fidepromissor, 137. 
FlDEPROMISSOR, I36. 

Fifty Decisions, 2. 
FiLiusFAMiLTAs, emancipation of, 
46. 

peculium of, 76. 

will of, 85. 

FORMULiE, 6, 166, 171. 

in jus concepts, 173. 

in factum concepts, 173. 

example of, 73. 
Formula arbitrari a, 188. 

petitoria, 81 
Freedmen classes of, 33, 

succession to property of, 120. 

assignment of, 134. 
Freedom, 32. * 

Freedwomen, succession to pro- 
perty of, 1 22. 
Freemen, 32. 
FRUCTUARIAstipulatio, 188. 
Fruits of animals and lands v. 
Access! 0. 



FURTUM manifestum, 149. 
nee manifestum, 150. 
conceptum, 50. 
oblatiim, 50. 

lance licioque conceptum, isa 
acts included under, 151. 
proceedings in, 152. 

Gaius, life and Institutes, i. 
Gentiles, succession of, tii. 
Guardianship v. Tutela. 

Habitatio, 8t. 
Heredes, 33. 

necessarii, 88. 



extranei, 89. 

who might be instituted, 90. 
limitations on institution, 90. 
Heredit.^s ;'. Inheritance. 
Hereditates fideicommissarix, 

105. 
Hereditatis aditio, 146. 

administratio, 46. 
House built by one to whom either 
the land or materials did not 
belong, 67. 
Hvpotheca, 131. 

iNDEBiTi solutio, 131, 146. 

INGENUUS, 32, 33. 

Inheritance, how it devolved, 81. 
how entered on, 91. 
division of, 91. 
transfer of, 92. 
N jure cessio, 68. 

NJlJRiA, 56. 

N JUS vocatio, 190. 

NSTITOR, 77 

NSTiTUTES of Gaius, I. 

of Justinian, 2. 
NSTiTUTiON of heirs, 88. 

NTENTIO, 172. 
NTERDICTUM, 185. 

prohibitorium, i8s. 
restitutOrium, i86. 
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INTERDICTUM exhibitorium, 186. 
« acquirendae possessionis, 186. 

retinendae possessionis, 186. 

recuperandse possessionis, 187. 

quorum bonorum, 119, 186. 

Salvianum, 186. 

possessorium, 186. 

sectorium, 186. 

uti possidetis^ 186. 

utrubi, 187. 

unde vi, 187. 

simplex, 187. 

duplex, 187. 

procedure in time of Gaius, 
188. 

procedure in time of Justinian, 
189. 
Intestate succession, no. 

by the Twelve Tables, 1 1 1. 

in time of Gaius, 1 1 1. 

of Justinian, iii. 

of sui heredes, in. 

classes put on footing of sui 
heredes, 112. 

of adopted children, 112. 

ofagnati, 113. 

of ascendants, 114. 

of mothers, 115. 

of children to mothers, 116. 

of coghati, 116. 

praetorian, 118. 
Islands formed in seas and rivers, 

65. 
Iter, 78. 
iteratio, 36. 

Joint stipulation, 135. 
Judex qui litem suam facit, 158. 
Judge, duty of, 191. 
JUDiCATUM solvi, 181. 

JUDICATUS, 169. 

JUDiciA extraordinaria, 6, 166. 

legitima, 164. 

quae imperio continentur, 164. 

publica, 192. 
Judicial procedure, periods in his- 
tory of, 5. 



Judicis postulatio, 168. 
Judicium calumniae, 189. 

Cascellianum, 189. 

contrarium, 190. 

fructuarium, 189. 

secutorium, 189. 

(see also Actio,) 
Jurisprudentia, 29. 
Jus publicum, privatum, 29. 

civile, gentium, 29, 30. 

scriptum, non-scriptum, 29, 31, 

naturale, 30. 

honorarium, 31. 
Jus accrescendi, 73, 92, 
Jus liberorum, 115. 
Jus postliminii, 47. 
JusjURANDUM de calumnia, 189. 
Justinian life, 2. 

legislation, 2. 

Institutes, 3. 
JUSTITIA, 29. 



Lands, natural changes in, 65. 
Latini, 33. 

how became Roman citizens, 

35. 
guardianship of, 52. 

succession to property of, 122. 
Law (see also yus). 

maxims of, 29. 

divisions of, 29. 
Law of Persons, 32. 

Things, 62. 

Obligations, 129. 

Procedure, 158. 

Crimes, 192. 
Laws mentioned in Gaius and Jus- 
tinian, 13. 
Legatee, who might be, 102. 
Legatum, 97. 

per vindicationem, 97. 

per damnationem, 97. 

sinendi modo, 97. 

per praeceptionem, 98. 

of the same thing to two per- 
sons, 98. 
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Legatum, property object of, in time 
of Gaius, 97. 
property object of, in time of 

Justinian, 99. 
change in ownership of object 

of, 100. 
additions or losses affecting 

whom, 100. 
of debt, 1 01. 
liberationis, loi. 
debiti, loi. 
nominis, xoi. 
generis, 102. 
optionis, 102. 
informalities not rendering 

void, 102. 
void in time of Gaius, good in 

time of Justinian, 103. 
by way of penalty, 103, 109. 
revocation and transfer, 103. 
restrictions on power of leav- 
ing, 103. 
change by Justinian, 104. 
contrasted with fideicommissa, 
108. 
Leges, 30. 
Legis actiones, 5, 166. 

cases last decided by, 170. 
Legitimatio, 39. 
Letting to hire, 141. 

when resembled sale, 142. 
Lex iEBUTiA, 5, 13, 166. 

iElia Sentia, 13, 33, 34, 35, 48. 
Anastasiana, 13, 116. 
Apuleia, 14, 136. 
Aquilia, 14, 154. 
Atilia, 53, 55. 
Atinia, 14, 69. 
Calpurnia, 14, 168. 
Cornelia de falsis, 14, 85, 193. 
de sponsu, 15, 137. 
de sicariis, 14, 157, 
192. 
Fabia de plagiariis, 193. 
Falcidia, 15, 104. 
Furia Caninia, 15, 35, 48. 
Furia de sponsu, 15, 136, 169. 
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Lex Furia testamentaria, 15, 103. 
Hortensia, 15, 30. 
Hostilia, 15, 180. 
Julia de adulteriis, 15, 74, 192. 
„ de ambitu, 193. 
„ de annona, 193. 
„ de bonis cedendis, 15, 

126, 127. 
„ judiciaria, 5, 15, 164, i66. 
„ majestatis, 192. 
„ de maritandis ordinibus, 

15, 102. 
„ et Papia Poppaea, 16. 
„ de peculatu, 193. 
„ et Plautia, 16, 69. 
repetundarum, 193. 
de residuis, 193. 
„ et Titia, 16, 53, 55. 
„ de vicesima hereditatum, 

16. 
„ de vi publica et privata, 

193- 
Junia Norbana, 16, 33, 52, 

122. 

Junia Velleia, 16, 87. 

Marcia, 16. 

Ovinia, 16. 

Papia Poppaea, i, 16, 99, loi, 
102, 121, 122. 

Pinaria, 17, 167. 

Pompeia de parricidiis, 193. 

praeditoria, 170. 

Publilia de sponsu, 17, 137, 169. 

Silia, 17, 168. 

Voconia, 18, 103. 
Libellus conventionis, 6. 
Liberation from subjection to 
power, 46. 

from mancipium, 48. 

from manus, 48. 
Liberi V, Freemen. 
LiBERTiNi V, Freedmen. 
LiBRiPENS, 42. 
Literal contracts, 138. 
Litigation, rash, 189. 
Litis contestatio, 148. 
LoCATio et conductio, 141. 
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Magistratuum edicta, 30. 
Mancipatio, 42, 68. 
Mancipia, 32. 
Mancipium, 42. 

liberation from, 48. 
Mandatum, 144. 
Manumission, 34. 
Manus, 38. 

liberation from, 48. 
Manus injectio, 168. 
Marital power u, Manus. 
Marriage, 37. 

requisites, 38. 
Masters, liability of, for acts of 
slaves, 176. 

liability of, for acts of animals, 
179. 
Matrimonium v. Marriage. 
Maxims of law, 29. 

MODESTINUS, 5. 

Mothers, succession of, 115. 

succession to, 116. 
MUTUUM, 130. 

Negotiorum gestio, 146. 
Nomina transcripticia, 138. 
NovATio, 148. 
Novels, 3. 
NoxAL actions, 178. 
NuDA proprietas, 79. 
NUNCUPATIO, 82, 83. 
NuPTiiE 7/. Marriage. 

Obligatio, 129. 

ex contractu, 129. 

quasi ex contractu, 145. 

ex delicto (or maleficio), 149. 

quasi ex delicto, 158. 

acquired through others, 147. 

ex contractu, how dissolved, 
148. 
occupatio, 64. 
Officium, 96. 
Optio plena, 50. 

angusta, 50. 

Orcinus, 108. 



Outrage, 156. 

Pactiones et stipulationes, 79. 
Pandects, 3. 
Papinian, 5. 

Parents, guardianship of, 52. 
Partnership, 143. 
Patria potestas, 37. 
Patrons, statutory guardianship 
of, 52. 

succession to freedmen, 12a 
Patronesses, succession of, 122. 
Paul, 5. 
Pauperies, 180. 
Peculium, 76. 

castrense, 76. 

quasi castrense, 76. 

profectitium, 76. 

adventitium, 'JT. 

of slaves, 77. 
Per capita, per stirpes, 113. 
Perfecta aetas, 57. 
Periods in history of Judicial Pro- 
cedure, 5. 
Permutatio, 140. 
Personal servitudes, 79. 
PiGNORis capio, 169. 

PiGNUS, 131. 

Plebiscita, 30. 
Plus petitio, 174. 
PcENA temere litigantium, 189. 
PORTIO legitima, 96. 
PosSESSio longi temporis, 69. 
Posthumous children, disinherit- 
ing of, 86. 
Postliminium, 47. 
Potestas or power over another, 37. 
PRiEDES litis et vindiciarium, 167. 
PRiEDiAL servitudes, ^^, 

PRiEDIATOR, 71. 

PRiESCRiPTio (by lapse of time), 7 1 . 

„ (in formula), 172. 

Pr^torian succession, 1 18. 
Principum placita, 30. 
Procedure, law of, 159. 

„ periods in history of, 5. 

Proculians, 4. 
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Procurator, 180. 

security by, 181. 
Promissio, 132. 
PUBLICA judicia, 192^ 

Quarta Antonina, 45. 

Falcidia, 104. 

legitima, 96. 
Quasi-contracts, 145. 
Quasi-delicts, 158. 
quasi-possessio, 185. 
QUASI-POSTHUMI Velleiani, 87. 
Quiritarian ownership, 36. 

Rapina, 153. 

Rash litigation, 189. 

Real contracts, 130. 

Real servitudes, 78. 

Rei promittendi, 135. 

Rei stipulandi, 135. 

Remancipation, 47, 48. 

Replicatio, 185. 

Representation in actions, 1 80. 

Repudium, 48. 

Rerum communis administratio, 

146. 
Res, division of, 62. 

in nostro patrimonio, 62. 

extra nostrum patrimonium, 62. 

communes, 62. 

publicae, 62. 

nuUius, 62. 

universitatis, 62. 

divini juris, 63. 

humani juris, 63. 

sacrse, 63. 

religiosae, 63. 

sanctae, 63. 

corporales, incorporales, 63. 

mancipi, nee mancipi, 63, 68. 

fungibiles, 130. 
Responsa prudentium, 31. 
Restipulatio, 188, 190. 
Rivers, as affecting property in 

land, 65. 
Robbery with violence, 153. 



Rural immovables, servitudes 
over, 78. 

Sabinians, 4. 
Sacramentum, 166. 
Sale, 140. 

when it resembled letting to 
hire, 142. 
Satisdatio, of guardians, 58. 

in actions, 180. 
Schools of Roman jurists, 4. 
Security v, Satisdatio. 

„ V, Vadimonium. 

Senatus consultum, 30. 

Claudianum (^z), 14, 124. 

Claudianum (^), 14, 41, 127. 

Macedonianum, 16, 178. 

Neronianum, 16, 98. 

Orphitianum, 16, 116. 

Pegasianum, 17, 106, 109. 

Sabianum, 17. 

TertuUianum, 17, 115. 

Trebellianum, 17, 105, 106. 
Separate property of those under 

power V, Peculium. 
Servi V, Slaves. 
Servile cognation, 117. 
Servitudes, 77. 

real, 78. 

personal, 79. 
Servus poenae, 61. 
Set off, 175. 
Slavery, 32. 
Slaves, terms applied to, 32. 

how become so, 32. 

position of, 37. 

adoption of, 45. 

peculium, T], 

instituted heirs, 88, 89. 

freed by fideicommissum, 107. 

acquiring for masters, 147. 
SociETAS, 143. 

SOLUTIO, 148. 

Sponsio, 188, 189. 
Sponsor, 136. 

Status of children, how deter- 
mined, 33, 40. 
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Stipulatio, 132. 
of slaves, 132. 
division of, 133. 
invalid, 133. 
praepostera, 134. 
joint, 135. 
accessories to, 135. 
Aquiliana, 148. 
fructuaria, 188. 

SUBSTITUTIO, 93. 

vulgaris, 93. 
pupillaris, 94. 
quasi-pupillaris, or exemplaris, 

94. 
to operate after entry on in- 
heritance, 95. 
SuccESSiO ab intestato v. Intes- 
tate succession. 
SUCESSIO per universitatem, 125. 
Succession to property of freed- 
men, 120. 
by arrogation, 125. 
by bankruptcy, 1 26. 
Sui heredes, 49, iii. 

succession ab intestato, iii. 
Sui juris, 36. 
Superficies, 78. 

SYNGRAPHiE, 1 39. 

Testamenti factio, 84. 
Testamentum, 81. ' 

historical order, 81. 

calatis comitiis, 81. 

procinctum, 82. 

per aes et libram, 82. 

praetorianum, 82. 

tripartitum, 82. 

nuncupatum (unwritten), 83. 

militare, 84. 

who could not make, 85. 

ruptum, 95. 

irritum, 95. 

inofficiosum, 96. 

nullum, 96. 

injustum or imperfectum, 96. 

destitutum, 96. 

recissum, 96. 



Theft v, Furtum. 
Things, division of, v. Res. 
Titles by natural law, 64. 

by civil law, 67. 
Traditio, 73. 
Trajan, edict of, 123. 
Translatio legatorum, 103. 
Treasure found, 64. 
Triplicatio, 185. 
Trusts testamentary, z/. Fideicom- 
missum. 

TUTELA, 48. 

of Latins, 52. 

how transferred, 53. 

of women, 55. 

how terminated, 56. 

as a quasi-contract, 146. 
Tutor, testamentarius, 49. 

dativus, 49, 54. 

opiivus, 50. 

legitimus, 50. 

agnate as, 51. 

patron as, 51. 

parent as, 52. 

fiduciarius, 52. 

cessicius, 53. 

appointed by magistrate, 54. 

substituted, 54. 

authority when required, 55. 

security by, 58, 181. 

excuses, 59. 

suspected, 60. 

bringing an action, 180. 
Twelve Tables, 12. 

Ulpian, 5. 

Universitatem, per, acquisition, 
81. 

succession, 125. 
Urban immovables, servitudes 

over, 78. 
UsucAPio, 68. 

lucrativa, 70. 
Usufructus, 79. 

contrasted with usus, 80. 

USURECEPTIO, 71. 

Usus (marriage), 38. 
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Usus (servitude), 80. 
Uterini, 114. 

Vadimonium, 190. 
Verbal contracts, 132. 
Via, 78. 
ViNDiCATio, 167. 
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VoCATio in jus, 190. 

Will v, Testamentum. 
Witness to a will in time of Gaius, 
82. 
of Justinian, 83. 
Women, guardianship of, 55. 



THE END. 
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Extracts from some Reviews of the Work. 

SHE RE are not many of our rea.ders who would thank 
or an elaborate criticism of a text-book on history, 
I and we do not consider that such a work calls for ex- 
I tended criticism. We may therefore state shortly the 
I opinion which we have formed, that Mr. Langmead was 
thoroughly qualified fcr the labour which he undertook, and that he has 
executed his work most ably and mast conscientiously. For students 
of history we do not know any work which we could more thoroughly 
recommend. It is sufficiently full, without being overweighted with 
cases. The authorities relied upon have evidently been carefully 
studied, and on the whole we think Mr. Langmead entitled to take 
very respectable rank as an historical compiler and commentator." — 
Lav) Times. 

" Mr. Taswell-Langmead's work is intended to furnish a guide to the 
law student. He has availed himself largely of Hallam and Sir Erskine 
May, and by judiciously combining the pith of those authors with that 
of other authorities, has, in our opinion, produced a text-book of no 
small value, accurate, full, yet not unwieldy, and calculated to smooth 
very considerably the path of the student. The execution seems to be 
even and careful throughout, and though the book does not profess 
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to be more than a compilation, it is compiled from a wide range of 
authorities, and is written in so easy a style as to be likely to attract 
the general reader." — Solicitor's Journal, 

" We have here, in the compass of one goodly volume, a handy book 
both for the student at the Universities and Inns of Court, and for the 
general reader, embracing every topic of constitutional importance, 
from the days of the Witan to the return of John Mitchell for Tipperary. 
Mr. Taswell-Langmead's book has the merit of being written in clear 
language, which is equally adapted for students * and others.' 

" We are glad to note that Mr. Taswell-Langmead has devoted some 
of his best energies to the elucidation of the three great landmarks of 
our constitutional history, viz., Magna Charta, the Petition of Right, 
and the Bill of Rights. Indeed, the analysis and summary of the pro- 
visions of the Great Charter in chapter iv., accompanied by a reprint 
of the original text, would alone give the book a permanent value. 
Each clause that requires special treatment is carefully annotated, and 
its salient points are ably brought out. The Petition of Right and 
Bill of Rights are also printed in full, with marginal analyses and foot- 
notes. A special chapter is given to the origin of Parliament, and the 
political and legal aspects of the Reformation also receive separate 
notice, special attention being paid to the Acts passed in the Parlia- 
ments of Henry VIII. and Elizabeth. In narrating, so far as it falls 
within his scope, the contest between Charles I. and the Parliament, 
Mr. Langmead is careful to point out how far it was constitutional on 
either side, while summarizing for the student the results of the 
* revolutionary period' (1642-1660). The last chapter is in itself a 
manual, covering the progress of the constitution from i688 to 1875. 
For conciseness, comprehensiveness, and clearness, we do not know 
of a better modern book than Mr. Taswell-Langmead's * English 
Constitutional History.'" — Notes and Queries, 

" But we must say a few words about the book before us, and they 
will be words of high praise. The author has, of course, made ample 
use of Hallam, Stubbs, Freeman, Erskine May, and other authorities, 
and a text-book which did not freely use the leading authorities would 
be valueless. Yet we do not hesitate to describe Mr. Taswell-Lang- 
mead's book as an original, as well as a very meritorious, work. It is 
not a mere compilation. It is the fruit of extensive and well-digested 
reading. The author has an easy and lucid style, but he has not 
hesitated to quote from his authorities when there has been no need fo 
condensation. He adopts the chronological method, though not with- 
out exception — as, e.g,^ chapter vii., which is an excellent account of 
the ' Origin of Parliament.' As a text-book for the student this work 
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will be invaluable, because it is very comprehensive, and yet so 
arranged and written that it leaves a definite impression of the history, 
as a whole, on the mind. For young men, and we will add for women 
who have not the time and opportunity for reading constitutional 
history, this work is especially adapted. As a text-book for students, 
we regard it as an exceptionally able and complete work.'* — Law 
yournal. 

" Mr. Taswell-Langmead has endeavoured in the present volume to 
bring together all the most prominent features in the Constitutional 
History of England, and explain their origin and development. The 
method employed, however, is discursive, and more after the fashion 
of Macaulay or Hume than of Hallam — a characteristic which, while 
it lessens its value as a law book to the student, vastly increases its 
utility and attractiveness to the general reader, who studies only for 
general information. 

"In his treatment of the Anglo-Saxon polity, and the ante- Norman 
period generally, Mr. Taswell-Langmead has been particularly happy, 
and has contrived to give an exact and scientific account of the 
ancient institutions then prevalent, which, by a legitimate figure of 
speech, may be considered the prototypes of our present system, 
into which they are, indeed, believed to have developed. The three 
great charters of English liberties are set out at length, and discussed 
most completely, while the general features of the rise of Parliamentary 
freedom and the liberties of the press are also discussed. The 
Norman and Angevin periods are shortly discussed, while the Tudor 
and Stewart reigns are treated fully, and the general impression left on 
our mind, after reading the book carefiilly, is, that it was written for 
general readers, as it will undoubtedly convey to them an amount of 
information for which they would otherwise have to go to several 
voluminous authors, such as Hallam, Macaulay, Freeman, Stubbs, and 
May. Indeed, in the earlier part of the work, the acknowledgments 
to these gentlemen are very numerous. We should also say that the 
latter portion of his work contains an admirable account of the action 
of parties in the State since the Revolution, untinged, however, by 
partisanship, and that it is possible to gain from a hundred pages of 
Mr. Langmead's work a knowledge of the growth and progress of the 
present system, which elsewhere could only be obtained in many 
volumes." — Irish Law Times. 

" Under the title of " English Constitutional History : a text-book 
for students and others," Mr. Taswell-Langmead has produced a very 
useful volume, in which he has brought together the results of the 
labours of Hallam, Professor Stubbs, Mr. Freeman, Sir Erskine May, 
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and other high authorities. The work forms a valuable introduction 
to the more systematic study of the subject with which it deals, and its 
simple style, clear arrangement, and, we must add, copious index, 
adapt it for convenient and rapid reference."— Z>/?//k News, 

" Every one who takes a real interest in the history of the past and of 
the present — the true and living scion of that past — will gladly wel- 
come the publication of such manuals as Mr. Taswell-Langmead's, 
which at reasonable length and in readable form and language, will do 
much to make popularly known the origin and the growth of our in- 
stitutions, and the reasons for their continued existence or moderate 
and harmonious reform. Such manuals when compiled with the con- 
scientious carefulness here manifested on every page, are not only 
useful to the large and growing class of students, but are handy sum- 
maries of history which no library can do without. 

" The plan of this compendium appears to have been well considered 
— ^an element often miserably disregarded — ^and the materials which 
the author has chosen to form the solid texture of his work have been 
judiciously selected. Nothing can be better than the use of Professor 
Stubbs* admirable volumes. Dr. Freeman's * Norman Conquest,' and 
Lappenberg's * England under the Anglo-Saxons,' for the groundwork 
of the earlier chapters. 

" The ample conmientary on Magna Charta, to which the whole of a 
long chapter is devoted, is both useful and interesting, and the author 
has wisely given in the notes the whole of the original text of this 
celebrated ' landmark in Constitutional History.' 

" Mr. Taswell-Langmead has thoroughly grasped the bearings of his 
subject. 

" It is, however, in dealing with that chief subject of constitutional 
history — parliamentary government — that the work exhibits its great 
superiority over its rivals." — The Academy, 
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A MAGISTERIAL AND POLICE GUIDE : 

I BEING 

I The Statute Law, inclnding the Session of 1874, with Notes and Beferences 
I to the most recently decided Cases, relating to the Procedure, 

Jurisdiction, and Duties of Magistrates and Police AuthoritieB 

IN THE METROPOLIS AND IN THE COUNTRY. 

With an Introduction showing the General Procedure before Magistrates 
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" TAe • Afjristerial and Police Guide,^ by Mr, Henry Greenwood and Mr, Temple 
Martin^ is a model ivork in its conciseness^ and, so far as we have been able to test it, in 
completeness and accuracy » It ought to be in the hands of all who, as magistrates or other- 
wise, have authority in matters of policed — Daily News. 
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'Thi% handiome Toluine aims at presenting 'a 
ccmpreheiisive magmerial handbouk for the whole 
of Knt{land.' It u prefaced by aa intruductiun 
tieatin^ of proceedings before justices in indictable 
otTcncct and summary matters, which is likely to be 
useful 10 the numerous gentlemen who, without the 
lightest knowledge of tndr duties, find themselves 
CHlled upon to administer the law. The plan of tbe 
authors is to arrange alphabetically under separate 
heads the various subjects treated of. These appear 
to include the whole range of matters within the 
cognizance of magistrates, and we are bound to say 
that we have not detected the omission of any 
statutory provision we have looked for, 

"As regards the arrangement of matter under 
each head, the idea of the authors is to place in the 
text the provisions of the statute law creating 
offences, and to throw into notes the sections relat- 
ing to procedure, and the cases. This mode of 
arrangement seems to us^ excellent, and is well 
carried out. Another praiseworthy ifeature of the 
work is tliat the sections of the statutes quoted in 
the text are generally given verbatim^ and where 
tiicy are summarized attention is drawn to the fact 
by the use of brackets. 

"As to the care with which the work has been 
executed, a somewhat minute examination of three 
or four of the divisions enables us to speak, on the 
whole, favourably."— 3'<7/iirxV<7rx' Journal. 

"This work, which with much propriety is dedi- 
cated to Sir Thomas Henry, sprang out of an inten- 
tion on the part of the authors to compose a book 
containing, and explaining the statutes relating 
exclusively to the metropolis, for the use of the 
Metropolitan Police Courts.^ llie authors soon dis- 
covered that the metropolis is regulated by general 
as well as by special statutes, and then it occurred 
to them that their scheme might well be enlarged, 
and that a comprehensive handbook for all justices 



of the peace might usefully supersede a volume 
intended only for a limited area of police law. 
Hence we have the book before us, and, on inspect- 
ing it, we cannot but rejoice that the original idea 
of the authors has undergone expansion in the 
manner we have explained. In shape and form the 
book is most convenient, and the elegance and style 
of the volume are peculiarly attractive. 
- ** The authors begin with an Introduction divided 
into two parts : one relating to indictable offences, 
the other to summary matters. In these, ' juris- 
diction,' 'process," witnesses,' * hearing,* * enforc- 
ing judgments/ 'action against justices,' ' stating a 
case.' ' certiorari,' ' habeas corpus,' and ' mandamus 
or rule,' are fully discussed. The main body of the 
work is under titles arranged in alphabetical order, 
commencing with 'accessories' and ending widi 
' witchcraft.' Under each title is given the Act or 
Acts prohibitive or mandatory relating to it, while 
such sections as regulate procedure and other 
matters of that nature are collected into foot-notes, 
along with decisions cited. As far as possible an 
accurate transcript of these statutes is produced ; 
but the less important sections are abbreviated, and 
these are distinguished by being enclosed within 
brackets. In indictable offences the punishments 
are property omitted, as these do not concern the 
justices of the peace ; but the foot-notes in each 
case show whether the offence is triable at quarter 
sessions, and give provision as to bail and costs. 
We may add that the legislation of 1874 is incorpo- 
rated in the work. There is « table of cases cited* 
and of statutes, and a good index is added. The 
appendix gives a list of the petty sessional divisions 
in England and Wales, witn the places where the 
petty sessions are held. We are sure that the popu- 
larity of the work will satisfy the hopes of its authors, 
and that it will meet with general KgipKvnX,**^L^n» 
Journal. 
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"Here is a volume of 500 pp. upon a title to 
which, so far as we are aware, not even a chapter 
of any text-book in this country has been devoted, 
and to which we are quite sure no distinct heading 
has ever been assigned in an American Digest. 
. . . . Upwards of iioo Cases are cited in this 
work, of which it may be fairly assumed that few 
do not involve pecuniary interests of considerable 
magnitude. In the next decade we may be sure 
that the doctrine of Ultra Vires as applicable to 
railroads, municipal and other charterea bodies in 
the United States, will assume a lar^e political as 
well as legal importance. We welcome his pioneer 
volume as a fair result of the author^s ' attempt, 
though, perhaps, nothing more,' to collect and group 
the more important of these various decisions. . . . 
This is the only work of its kind afforded the pro- 
fession of either country. The English cases, many 
of great authority with us, are here collected and 
lucidly arranged. Besides the questions constantly 
presented to the Courts, it happens frequently that 
Corporation Counsel are called upon to give advice 
which may affect property of great value. In such 
an emergency this volume would be of essential 
service." — American Law Review^ October 1874. 

" Much as one may be surprised at the confusion 
which clouds the doctrine of Ultra Vires, it is all 
the more pleasant to notice the lucid manner in 
which it has been handled by the author. His 
arrangement of the work is logical, and his treat- 
ment of the parts clear and concise. The work is 
arranged under four main heads. Each part appears 
to be well and appropriately filled up. The refer- 
ences to decided cases are full and accurate. The 
result is a body of law essential as an appendix to 
any work on Corporations, and such as should be 
on the shelves of^ any lawyer who assumes to have 
a useful and reliable library of modem law." — 
Canada Law youmal. 

^ ** Mr. Brice writes with knowledge and with pre- 
cision ; and his volume is probably as eood as was 
possible in the present stage of the law." — TAe 
Daily News. 

" When the reader has once got over the prejudice 
produced by^ Mr. Brice's strange enmity with his 
subject) he will find him a guide of very great value. 
Much information on a difficult and unattractive 
subject has been collected and arranged in a manner 
which will be of great assistance to the seeker after 



the law on a point involving the powers of a com- 
pany." — Law JoumaL, 

" Mr. Brice himself calls his work an attempt to 
reduce a vast mass of authorities to something like 
order, and to deduce from them some general con- 
clusions. To our mind it is a very creditable and 
courageous attempt, and really of the same class as 
those which started our present excellent text-books 
in other branches of the law. But here the author 
has chosen for himself a subject of great difficulty, 
and one in which he will find it difficult to interest 
the general student. The doctrine of Ultra Vires 
is of very modem growth, and took its rise in the 
attempt of our Courts to make old law fit a new 
state of facts by using and refining upon a maxim. 
The doctrine is thus, as Mr. Brice says, purely the 
creature of judicial decisions, and for this reason it 
forms a most embarrassing and awkward subject 
for any legal writer. In mis case the author has 
certainly worked hard, and displayed great industry 
and research. He has endeavoiired, and that suc- 
cessfully, to force his subject into some logical 
order, and to arrange a mass of vague decisions 
under different heads as clearly as was possible. 
He has, at all events, laid the foundation for, per- 
haps, a more complete and systematic text-book ; 
which at some future time, when the Courts are 
themselves more logical in their decisions, will be 
written. He has certainly called attention to a 
most important branch of our law, which has hitherto 
been much neglected. It is a branch, also, which 
is daily Rowing in importance with the growth of 
Corporations and the Increase of Joint Stock Com- 
panies. To investigate the principles which limit 
their capacity, power, and liabilities, is certainly a 
task worthy of the undertaking by any lawyer, more 
especially at the present time. We congratulate 
Mr. Brice on hb success in so far as he has gone, 
and^ look forward to the time when some future 
edition of his work shall, the law itself on Ultra 
Vires having become more settled, be considered 
as one of our standard works upon its own special 
subject."— 714* Zrtfzw. 

" It is an exceedingly valuable woric at this time 
when the rights and powers of Corporations are 
matters of so much interest in the United States, 
as well as in Great Britain, and its manifold cases 
furnish as interesting readmg to the bimnei&& \sAacs. 
generally as to thfc \aNr^«t «t \QaJoRfcr — ^Bostoti. 
XU. S."^ 'jttwmjoX of Comtnerce. 
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From THE IiAW. 

"The aim of the authors in writing this book has 
been to make it useful to the profession, and in this 
they have eminently succeeded. Bringing to their 
task a long and varied experience of Bankruptcy 
laws, they have been able, from their position as 
Registrars of the Court, also to acquire more know- 
ledge of the practical working of the new Act than 
could well have been obtained by any other writer, 
however gifted and industrious. The last statute, 
which by itself looked so simple, has, from the 
number and complexity of the rules framed there- 
under, |Mx>bably surpassed all its predecessors in 
accumulating a mass of forms and ceremonies, 
llierefore it is that a book like the above becomes 
absolutely necessary, more especially to solicitors 
who have but a small practice in Bankruptcy. The 
portion of the work which to such will be foimd 
most useful, is that on^ the practical procedure ; 
where they will find plain and minute directions as 
to setting about the commencement of a Bankruptcy 
or Liquidation, and also as to its continuance and 
conclusion. There is also a special and carefully 
written chapter on Costs. There are included in 
the wgric all the statutes, rules, forms, and scales 
of costs, which can be wanted in a Bankruptcy 
case ; while the Index is a book of itself, and seems 
unusually complete. The type and binding could 
not well be better. Altogether we can say of this 
book that it is the product of hard work, by men 
who know of what they write, and that it is worthy 
to stand beside our best text-books on the shelves 
ai every lawyer.'* 

From the LAW TIMSS. 

"This work is one which has naturally carried 
with it more weight than any other text-book, 
having been written by two registrars of the Court 
of Bainkruptcy. In practice it has been found to 
realise the anticipations formed concerning it, in 
proof of which we have now in our hands a second 
edition. Perhaps the mo^t valuable feature of the 
work is the fulness of the practical details which 
enable a tyro to transact hxa business with tolerable 
security. The first half of the work comprises the 
Bankruptcy Act and the Debtors Act, which have 
been carefully and ably noted with all the deci- 
sions; and the latter half is devoted mainly to 
practice and procedure. The r>il]s of Sale Act and 
one or two otner enactments are incorporated which 
are frequently consulted by the bankruptcy practi- 
tioner. A Very elaborate index ends the volume." 



From the IiAW^JOUBNAIj. 

" The work before us also contains the Debtors 
Act of 1869, the Bankniptcy Repeal Act of 1869, the 
Absconding Debtors Act, 1869, with several other 
Acts and all the General Rules in Bankruptcy, 
printed and annotated in the same manner as the 
principal Act. There is also a very full collection of 
fonns and bills of costs ; 6ui the portion of the work 
which is decidedly the most novel, andwe imagine 
wUl prove extremely useful, is that comprised in 
P<^ies 355-474, which contain an expositum by the 
authors on the practice on procedure to adiudication, 
liquidation^ and composition with creditors, and 
on procedure under a debtors' summons. It is not 
often thai a practising lawyer is able to turn to a 
book on Practice writfen by the judges of the parti- 
cular Court to which it relaUs, and^ as it were, 
stamped with the seal of authority In con- 
clusion, we have only to say that Messrs. Roche 
and Hazlitt have appended to their work a very 
full and copious index, and that we can cordieUly 
and conscientiously recommend it to- the notice of 
the legal prof ession.** 

From the BOXjIOITOBB' JOUBNAIi. 

" In the book before us, a reader is enabled by 
means of large consecutive fi|;ures at the head of 
each margin to reach the section and cases he re- 
quires without the trouble of referring to the index. 
In the hurry of daily practice this will probably be 
found no small advantage. In the subsequent 
chapters on adjudication, liquidation, composition, 
and debtors' summons, the arrangement adopted is 
the convenient one for practical purposes of tracing 
each consecutive step of the procedure, and weld- 
ing together the provisions of the Kc\s, Rules, and 
Forms, with the substance of the cases. This 
appears to us to be successfully accomplished, and 
the book, as a whole, constitutes a useful digest of 
the statutory and case law. As regards the former, 
the work appears to contain every provision rela- 
ting to or connected with the subject, including 
even the orders made in December, 1869, transfer- 
ring business then pending. The cases are taken 
from a wide range of reports and include a con- 
siderable number cited from MSS. notes. The 
index is unusually full, combining both an analysis 
and index ; and, lastly, the type and paper are all 
that can be desired." 
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'* The second edition of this Treatise was noticed in this Review in October, 1872 ; the first edition had 
appeared in z868. We are glad to see evidence of its growing popularity. As a second book in equity we 
are inclined to think it is the best which has been published. Mr. Snell's Treatise presents compactly, 
and (considering the size of the book) with remarkable dcomprehensivcness, the leading points on the 
various heads of Equity jurisdiction. Its selection of the most recent Cases is very valuable for the 
student and for the practitioner who desires a convenient vade-tnecum, this book can be safely recom- 
mended." — American Law Reinew^ January, 1875. 
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"Equity can never be made easy, nor is it 
desirable that it should be so ; but in the fact of 
the large equitable jurisdiction conferred recently 
— that is, since 1853— upon Common Law Courts, 
and the extension of equitable principles and rules, 
to the exclusion of Common Law, contemplated by 
the Judicature Bill, it behoves every practitioner 
to know as much as possible of equity with as little 
expense of time as possible, and for this purpose 
we know of no better work than Mr. Snell's. It 
presents in a small compass the substance of ' The 
Leading Cases,' and of Story's work on ' Equity 
Jurisprudence ;' while students will be delighted to 
find clear, logical, and intelligible explanations of 
its most mysterious process and development. The 
work professes to be based on the lectures of Mr. 
Birkbeck, but it has now reached its third edition 
in a few years, and is admirably noted up with the 
latest decisions and enactments. We find particu- 
larly good information concerning the equitable 
and statutable rights of married women, and the 
priorities of equitable and legal, registered and un- 
registered, mortgages. Counsel, attorney, and 
student, will find it a useful, and especially a safe 
guide in what it professes to teach." — Irish Law 
Times. 

" This is a work well known both to students and 
the profession, for whose use it is intended — so well 
known, indeed, that it requires no word in its favour. 
But the appearance of a third edition of such a 
work at the present time gives rise to various 
thoughts as to the necessity of a more wide-spread 
study of its subject. The principles of Equity 
must every day become of greater importance to 
every lawyer, for the Judicature Act cannot but 
Itave, as one of its results, the effect of breaking 



down, to a very large extent, the division between . 
the two present branches of the Bar. Common 
Lawyers will be obliged in the future to pay great 
attention to these equitable doctrines which under 
the new system may enter into their most ordinary 
cases. The great merit of the book now under con- 
sideration is its scientific arrangement and accuracy. 
It, therefore, becomes a most excellent guide to 
those Common Lawyers who have somehow ac- 
quired the notion that Equity is a vague term for a 
sort of natural justice, and that it recognises no 
rules such as are found in the Common Law. This 
book is indeed a most praiseworthy and successful 
attempt to reduce Equity Jurisprudence to a science, 
and as such deserves every commendation that can 
be bestowed ; for by doing so it makes one more 
step towards that complete codification of our law 
which should be the aim and the desire of every 
true lawyer. To the ordinary student of Equity 
it is indeed unnecessary for us to say one word in 
its praise and recommendation. But as every 
Common Lawyer must before long add to his 
knowledge some idea of equitable doctrine, it is to 
them especially that we commend this book. They 
will find in it the principles of Equity set out and 
illustrated in a really scientific and, we may say, 
workmanlike way, and for this reason they will 
recognise in its method the style of thought and 
manner to which they have long been accustomed." 
— TAe Law. 

" We have received the third edition of Snell's 
Equity, by Mr. J. R. Griffith. The statute and 
case law has been brought down to the time of 
publication, and this admirable standard work may 
therefore be used without any more assistance than 
is afforded by the current reports." — Leew Times, 
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"Mr. Deane is one of the Lecturers of the Incorporated Law Society, and in his elementary work 
intended for the use of students, he embodies some lectures given at the hall of that society. It would 
weary our readers to take them over the ground necessarily covered by Mr. Deane. The first part is 
devoted to Corporeal Hereditaments, and the second to Conveyancing. The latter is prefaced by a very 
interesting "History of Conveyancing," and for practical purposes the chapter (Ch. a. Part II.) on 
Conditions of Sale is decidedly valuable. The most recent legislation is handled by Mr. Deane in con- 
nexion with the old law, the Judicature Act and the Vendor and Purchaser Act both being considered 
in this chapter on Conditions of Sale. We might make some interesting quotations, but the work is one 
which those engaged in conveyancing should purchase and put on their shelves, and welcome it with the 
recommendations which we have already recorded.^ — Law Thnes. 



** This is, as its author states, a purely elementary 
work. It may indeed be called the A B C of con- 
veyancing. In the clearest and simplest language 
the student will find an outline, firstly, of the various 
forms of ownership in land, and, secondly, of the 
ordinary modes of conveyances used in transferring 
such land from ond person to another. The second 
portion is founded upon lectures that were delivered 
by the author at the Incorporated Law Society, and 
is accordingly very clear and practical. The whole 
work is very well and thoroughly done, the law 
being brought down to the present day, and a clear 
ex|danation given of the scope and effect of the 
Vendor and Purchaser Act, 1874, which does not 
come into practical operation until next year. How- 
ever mudi the law of real property may be simpli- 
fied, the process can never go so far as to render 
such works as the present unnecessary. Mr. Deane 
has, we believe, succeeded in writing the very 
simplest work ever published on the abstruse subject 
of conveyancing ; and having apparently had some 
experience of the stupidity of many students, he has 
by his language and illustrations, explained points 
of law in a way that cannot be misunderstood. For 
this reason, and as being the most elementary work 
combining the elements of real property law with 
'the principles of practical conveyancing, we can 
heartily recommend it as a first book on the subject 
of which it treats. As such we should think it 
would be both worthy and suitable to be named 
as one of the books that are required to be read as 
a |n%paration for the various Law Examinations." — 
The Law. 

" We can confidently recommend Mr. Deane's 
work on the ' Principles of Conveyancing.' It is 
not exhaustive, and does not pretend to go fully into 
the laws of trusts, powers, or remainders, but it fully 
explains the several different legal and equitable 
estates in land and the tenure of land, and the modes 
of alienation used in conveyances infer vivos and by 
wilL It also fully explains the meaning and value 
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of the several parts of the conveyances, the cove- 
nants, conditions, provisoes, exceptions and reser* 
vations, habendums, and the proper form of recitals, 
&c., &c. — a point frequently neglected in other and 
more pretentious treatises. It contains excellent 
chapters on purchase deeds, leases, mortgages, 
settlements, and wilb ; and, in addition, Mr. Deane 
treats of conditions of sale most fully and clearly. 
It seems essentially the book for young convey- 
ancers, and will, probably, in many cases supplant 
Williams. It is, in fact, a modern adaptation of 
Mr. Watkin's book on conveyancing, and is fully 
equal to its prototype." — In'sA Law Times, 

"A general review of the scope of Mr. Deane's 
volume and a perusal of seveial of its chapters 
have brought us to the conclusion that, though its 
contents are purely elementary, and it contains 
nothing which is not familiar to the practitioner, 
it may be extremely useful to students, and especially 
to those gentlemen who are candidates for the 
various legal examinations. There are so many 
questions set now on case law that they would do 
well to peruse this treatise of Mr. Deane's, and use 
it in conjunction with a book of questions and 
answers. They will find a considerable amount of 
equity case law, especially in the second part of 
Mr. Deane's book, which comprises in substance 
some lectures delivered by the author at the Law 
Institution." — Law youmal, 

% 

" As Mr. Deane's work is addressed to the rising 
generation of conveyancers, ' students entering 
upon the difiiculties of real property law,' it maybe 
presumed that he does not fear the immediate anni- 
hilation of that noble science in its traditional forms 
by any legislative changes. The first part of the 
volume is composed of a series of chapters on cor- 
poreal hereditaments, and the second part of some 
lectures on conveyancing recently delivered by the 
author at the Law Institution. It is enough to say 
that Mr. Deane writes clearly and to the point."— 
Saturday Review, 
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This day is published, in one volume, 8vo., price 2is,f cloth, 

A NEW LAW DICTIONARY, 



AND 



Institute of tije toijole ilato ; 

EMBRACING FRENCH AND LATIN TERMS, AND 

REFERENCES TO THE AUTHORITIES, 

CASES, AND STATUTES. 

By ARCHIBALD BROWN, 

M.A. Edin. and Oxon, and B.C.L. Oxon, of the Middle Temple, Barrister-at- 
Law, Author of the " Law of Fixtures," " Analysis of Savigny's 

Obligations in Roman Law," &c. 
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'* This book certainly answers to its first 
title, if it hardly comes up to the ambitious 
idea of its second. For the purposes of 
working law students nothing could be more 
useful. Besides explaining every legal term, 
new and old, so carefully indeed as to in- 
clude the word *re,* the author gives short 
notes upon points of law, which are excel- 
lent specimens of clear and compressed 
writing. References to cases and statutes 
are abimdant, as also to the best text writers 
on each subject. As an example of Mr. 
Brown's resolute endeavour to reduce even 
the vaguest and widest portions of our law 
to some clear first principles, we may refer 
readers to the title * Fraud,* where they will 
find nine columns of compressed learning 
scientifically arranged. French and Roman 
law terms and doctrines are also carefully 
explained, while even the growth and cha- 
racter of the British Constitution are shortly 
but clearly set out under their proper head- 
ings. As already stated, the book is, for 
students, invaluable ; but members of the 
profession will also find it useful for ready 
reference ; and certainly the public could 
find a great deal of curious information in 
its pages. We are always glad to be able 
to speak well of a book which, like the 
present, shows signs of good earnest work. 
Here the style and execution are worthy of 
the 'great subject chosen, and more than 
this cannot be said in its favour. The 
printing is excellent for the purpose of find- 
j'ng- any point that is sought; the general 



get-up of the book could not be better ; and 
we are glad to note that the edges are ready 
cut, thereby saving the reader much trouble, 
and tending to keep the book itself neat and 
clean in appearance for a long time to come, 
even though in constant use." — The Law. 

** In a modest preface Mr. Brown intro- 
duces us to a rather ambitious work. He 
has endeavoured to compress into less than 
four hundred pages the whole law of Eng- 
land, and has evidently bestowed much 
pains on the execution of the task. He 
does not, however, aim at anything higher 
than rendering a service to students prepar- 
ing for the Bar or for the lower branch of 
the profession, and there can be no doubt 
that he has produced a book of reference 
which will be usefiil to the class he has had 
in view. The conditions which are imposed 
by the very nature of such a work neces- 
sarily limit the possibility of making it 
altogether satisfactory. If it goes thoroughy 
into the rules and principles of every branch 
of law, it becomes too bulky to answer the 
purpose for which it is composed ; and, on 
the other hand, there is the danger of sacri- 
ficing completeness to compression. Mr. 
Brown has perhaps done about as much as 
any one, not a rare genius, could do in such 
a case, and his Dictionary will be serviceable 
to those who are in want of hints and re- 
ferences, and are content with a general 
idea of a law or legal principle. It is a 
handy book to have at one's elbow." — 
Saturday Review, 
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ENGLISH 

CONSTITUTIONAL HISTORY. 

^mstttii as a ^t^U^oali for Stub wits anir ©timers. 
By T, p. TASWELL-LANGMEAD, B.C.L., 

Of Lincoln's Inn, Barrister-at-Law, late Vinerian Scholar in the University 
of Oxford, and Tancred Student in Common Law. 
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to the Passing of the Bill of Rights. 
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MR. INDERMAUR'S BOOKS FOR STUDENTS. 

" Mr. Indermaur's books are admirably adapted to the purt>ose for which they am written, and we 
heartily recommend them to students and teachers, who will find them exceedingly oonvenient oompen- 
diums of the law." — American Law Review. 

In 8vo., 1874, price 3^., cloth, 

SELF-PREPARATION FOR THE FINAL 

EX A MINA TION. 

CONTAINING A COMPLETE COURSE OF STUDY, WITH STATUTES, 

CASES, AND QUESTIONS ; 

And intended for the use, during the last four months, of those Articled Clerks who 
read by themselves. By JOHN Indermaur, Solicitor (Clifford's Inn Prizeman, 
Michaelmas Term, 1872) ; Author of ** Epitomes of Leading Common Law^ and 
Equity and Conveyancing Cases." 

Second Edition. In 8vo., 1874, price 5^., cloth, 

AN EPITOME OF LEADING COMMON LA W GASES; 

WITH SOME SHORT NOTES THEREON. 

Chiefly intended as a Guide to " Smith's Leading Cases." By John Indermaur, 
Solicitor (Clifford's Inn Prizeman, Michaelmas Term, 1872). 

cation of the little volume the demand has justified 
a second edition. Last year we suggested that the 
compiler o£ the book knew the value of skilful 
' cram ' in the law examinations ; and the call for a 
second edition plainly shows that our suspicion was 
correct. One case has been added, and aUo refer- 
ences to the original reports of the several cases ; 
otherwise, the book is a mere reprint, and a glance 
at it with a knowledge of its popularity affords an 
exact view oi the art of exammation as used in the 
• Final.' "—The Law Joumal. 



"This should be placed in the handy-volume 
series of law books. Its title expresses its object — 
that of an Epitome and Guide to Leading Cases. 
The Cases themselves are stated with admirable 
brevity and clearness, and the notes turn out to be 
more full and instructive than their material size 
would seem to indicate. The tyx>e and binding are 
excellent, and in several respects this is an im- 
provement on the first edition." — Atneritan Law 
Review. 

" At the end of thirteen months from the publi- 



Second Edition, in 8vo., 1874, price 6s., cloth, 

AlV EPITOME OF LEADING CONVEYANCING AND 

EQUITY CASES; 

WITH SOME SHORT NOTES THEREON, FOR THE USE OF 

STUDENTS. 

By John Indermaur, Solicitor, Author of ** An Epitome of Leading 

Common Law Cases." 

cannot say more in favour of it than by pointing 
out that it is just such a compilation as would 
result if a diligent student were to go through the 
text-books on which it is founded, and make his 
own notes and observations. The author has saved 
him this trouble, and has put within a^ smaU coa»- 
pass much knowledge and learning, which must be 
acquired for the purposes of an exaipination." — The 
Law, 



"We have received the second edition of Mr. 
Indermaur's very useful Epitome of Leading Con- 
veyancing and Equity Cases. The work is very 
well done." — Lenv Times. 

" This is a work prepared expressly for the use 
of students who have to go through examinations. 
It is, in fact, simply what it pretends to be : notes 
of the leading cases, written and arranged in such 
a way as to assist the memory of the learner and 
serve aa a guide through the lasger works. We 
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THE NEW JUDIOATUiRE ACTS. 

» 

In preparation, in 8vo., 

THE STUDENT'S GUIDE TO THE SUPREME COURT OF 

JUDICATURE ACL 

AND THE RULES THEREUNDER ; 

Being a book of Questions and Answers intended for the use of Law Students. By 
John Indermaur, Solicitor, Author of ** Self-preparation for the Final Exami- 
natioD," and '* Epitomes of Leading Common Law, and Equity and Conveyancing 
Cases. " 
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Second Edition, in one thick Tolome, crown 8vt>., price 2cxr., cloth, 

THE PROBATE, LEGACY, AND SUCCESSION 

DUTY ACTS: 

Cop:iprising 36 Geo. III. cap. 52 ; 45 Geo. IIIv cap. 28 ; 55 Geo. III. cap. 184 ; and 
16 & 17 Vict. cap. 51 ; with an Introdluctionv copious Notes and References to all 
the decided Cases in England, Scotland and' Tfeland, to Michaelmas Term 1870 ; 
together with an Appendix of Statutes, Foms^ Tabbies of Duties, and a full Index. 
By Alfred Hanson, Esq., Comptrc^ler of Legaicy aad Succession Duties. 



"It is the only complete book upon a subject of 
great importance, but which does not come within 
the regular course of professional study, and there- 
fore requires to be read up when a case having 
reference to it comes into the solicitor's office. 

"Mr. Hanson is peculiaily qualified to be the 
adviser at sudi a time. Hence, a volume without 
a rival." — Law Titnes. 



*' Since Mr. Hanson produced his first edition he 
has been appointed' Comptroller of Legacy and 
Suetession L)uties. His book is in itself a most 
useful one ; its author knows every in and out of 
the subject, and has presented the whole in a form 
easily and readHy handred>, and with good arrange- 
menC and clear exposition.'* — Solicitors* Journal, 



In one volume, 8vo., 1870, price i&f., cloth lettered, 

THE LAW OF COPYRIGHT, 

In Works of Literature and Art j including that of the Dvama, Music, Engravingj 

Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 

with International and Foreign Copyright, with the Statutes relating thereto, 

and References to the English and American Decisions. By Walter Arthur. 

CoPiNGER, of the Middle Temple, Barrister-at-Law. 

noticed, and the law in its bearings is fairly and 
judiciously treated." — TAle BookseUer. 

"In condusiDn' we refer our readers to this 
capital book on Copyright. Th« reader will find 
in it citations on the latest cases bearing on the 
subject, chapters on Intematlbnal Copyright, and 
the best and newest opinions on the subject savery 
important to authors amd tapubiishers."<— TAr /W- 
tiskerf Circular, 



"A book that is certainly the most complete trea- 
tise upon the complex subject of copyright which 
has ever been published in England." — A ikenamtn. 

"A work much needed, and which he has done 
exceedingly well." — American Lofw Review. 

** We make no question that Mr. Copinger's 
welWevised, well-written, and useful treatise will 
become a standard work." — Lerw Joumal, 

** The book is a thoroughly good one : ther» is 
scarcely a decision of any importance lefl un>> 



In 8vo., 1873, price lew. 6t/., cloth, * 

THE BOVILL PATENT 

A Collection of the Summings-up and Judgments in the Litigation under th^e Patent of 
5th June, 1849, granted to the late G. H. Bovill for Improvements in the 
Manufacture of Flour. With an IntroductioB and some Observations by 
W. W. Wynne, Attomey-at-Law. 



Table of Contents: Introduction — Judgment of 
the Court of Exchequer in Bovill v. Pimm {30 Jan. 
1856) — ^The Specification under the Patent of 1849 
— Note upon that Specification — The Experiments ^ 
at Deptford — Bovill v* Keyworth (at Nisi Prius, 
July, 1856) — Bovill V. Keyworth (Motion for New 
Trial, 28 May, 1857) — Bovill v, Goodier (Master of 
the Rolls, April, 1866)— Bovill v. Goodier (Trial 
before Willes, J., Dec. i866)— Bovill r. Crate (Vice- 



Chancellor Wood, Juno, 1867) — Bovill v. Cowan 
(Master of the Rolls. July, 1867) — Bovill v. Smith 
(Vice-chancellor Wood, Nov. 1867) — Bovill v. 
Goodier (Trial before Byles, J., Feb. 1868)— Bovill 
V. Cowan (Lord Cairns, C.,- July, 1868)— Bovill v. 
Smith (Lord Cairns, C, Dec 1868) — Bovill v, 
Goodier (Appeal for New Trial, before Lord 
Hatheriey, C., Dec 1868)— BoviU ». Finch (C. P.). 



In 8vo., 1872, price isj-., cloth^ 

Afi Exposition of the Laws of Marriage 

AND Divorce. 

As administered in the Court for Divorce and Matrimonial Causes, with the Method of 
Procedure in each kind of Suit ; Illustrated by Copious Notes of Cases. ,By 
Ernst Browning, of the Inner Temple, Barrister-at-Law. 
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THIS I.AW OF INJUNCTIONS. 
In two volumes, royal 8vo., 1872, price jos., doth, 

THE LAW AND PRACTICE OF INJUNCTIONS, 

EMBRACING ALL THE SUBJECTS IN WHICH 

COURTS OF EQUITY AND COMMON LAW 

HAVE JURISDICTION. 



By WILLIAM JOYCE, 

OF Lincoln's inn, barrister-at-law. 



BS VIEWS. 



"A woik which alms at being so absolutely 
complete, as that of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
Courts, cannot fail to be a welcome oflTering to the 
profession ; and, doubtless, it will be well received 
and largely used, for it is as absolutely complete as 

it aims at being This work is, therefore, 

eminently a wotk for the practitioner, being full of 
practical utility in every page, and every sentence, 
of it We have to congratulate the pro- 
fession on diis new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and-p^ame." — Law Magazine 
and RtvUw. 

"Mr. Joyce has produced not a treatise but a 
complete and compendious exposition of the Law 
and Practice of Injunctions both in equity and com- 
mon law. 

"Part III. is devoted to the practice of the 
Courts. Contains an amount of valuable and 
technical matter nowhere else collected. 



" From these remarks it will be sufficiently per* 
ceived what elaborate and painstaking industry, as 
well as legal knowledge and ability, has been 
necessary in the compilation of Mr. Joyce's work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions." — Zunu youmal. 

** He does not attempt to go an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does nut speak for them. 

*' The work is something more than a treatbte on 
the Law of Injunctions. It gives us the general 
law on almost every subject to which the process of 
injunction is applicable. Not only English, but 
American decisions are cited, the aggregate number 
being 3,500, and the statutes cited z6o, whilst tKe 
index is, we think, the most elaborate we have ever 
seen^K>ccupying nearly 200 pages. The work is 
probably entirely exhaustive.'^Z^aszw Times. 
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** Mr. Joyce's work, within the limits which he has assigned hunself, is well done. He has been 
e^'idently diligent in the collection of cases, and the points decided are stated with accuracy, and with 
more fulness of detail than in any work on injunctions with which we are familiar. It cannot fail to be 
useful in instructing practitioners in the proper emplojrment of this much abused method of procedure."— 
American Law Review, 

" Mr. Joyce has produced a clear, scientific, and thorough treatise upon the subject of injunctions 
which, unlike most English works, will be nearly as useful to the American as to the English practitioner. 

*' We doubt if there can be a single case of any note found upon injunctions in the English law that is 
not cited in these volumes.'* — Chicago Legal News. 

" This work, considered either as to its matter or manner of execution, is no ordinary work. It is a 
complete and exhaustive treatise both as to the law and the practice of granting injunctions. It must 
supersede all other works on the subject. The terse statement of the practice will be found of incalculable 
value. We know of no book as suitable to supply a knowledge of the law of injtmctions to our common 
law friends as Mr. Joyce's exhaustive work. It is alike indispensable to members of the Common Law 
and Equity Bars. Mr. Joyce's great work would be a casket without a key unless accompanied by a good 
index. His index is very full and well arranged. We feel that this work is destined to take its place 
as a standard text-book, and the text-book on the particular subject of which it treats. The author 
deserves great credit for the very great labour bestowed upon it. The publishers, as usual, have acquitted 
themselves in a manner deserving of the high reputation they bear." — Canada Lam JoumeU. 
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In one volnme, royal 8vo., 1S69, price 3ar., cloth lettered, 

CASES AND OPINIONS ON 
CONSTITUTIONAL LAW, 

AND VARIOUS POINTS OF ENGLISH JURISPRUDENCE. 
Collected and Digested from Official Documents and other Sources ^ 

WITH NOTES. 
By WILLIAM FORSYTH, M.A, Q.C., 

Sta$uUng Counsel to the Secretary of State in Council of India^ 

Author of " Hortensius," "History of Trial by Jury," "Life of Cicero," etc., late 

Fellow of Trinity College, Cambridge. 



Vtam tha OONTBMPORABY BSVUDW. 

"We cannot but regard with interest a book 
which, within moderate compass, presents us with 
the opinions or res^nsa of such lawyers and states- 
men as Somers, Holtj Hardwicke, Mansfieldj and, 
to come down to our own day, Lyndhurst, Abinger, 
Denman, Cranworth, Campbell, St. Leonards, 
Westbury, Chelmsford, Cockbum, Cairns, and the 
present Lord Chancellor Hatherley. At the end of 
each diapter of the 'Cases and Opinions, '_ Mr. 
Forsyth has added notes of his own, containing a 
most excellent summary of all the law bearing on 
that branch of his subject to which the ' Opinions' 
refer. . . . Our space precludes us from dwelling 
upon the contents of this work at any greater 
length, but we think we have said enough to show 
that it is worthy of a place on the book-Nhelves of 
onr statesmen, and all who take an interest in con- 
stituti(Mudy or rather, national and colonial ques- 
tions." 

From the ULW MAGAZINB and IiAW 
BIBVD&W. 

" Mr. Forsyth has largely and beneficial! v added 
to our l^al stores. H is work may be regarded as in 
some sense a continuation of ' Chalmers's Opinions 
of Eminent Lawyers.' . . . The con.stitiitional 
relations between England and her colonies are 
becoming every day of more importance. The 
work of Mr. Forsyth will do more to make these 
relations perfectly clear than any which has yet 
appeared. Henceforth it will be the standard wurk 
of reference in a variety of questions which are 
constantly presenting themselves for .solution both 
here and in our colonies. . . . Questions of colonial 
law by no means occupy an exclusive share of the 
volume. . . . Among other questions on which 
'opinions' are given, and of which careful sum- 
maries and generali.sations have been added by 
Mr. Forsyth, are those relating to vice-admiralty 
jurisdiction and piracy ; the prerogatives of the 
Crown in relation to treasure trove, land in the 
colonies, mines, cession of territory, &c. ; the power 
of courts-martial, extra-territorial jurisdiction, alle- 
giance, the Ux loci and the Uxfori^ extradition, 
and appalls from the colonies. The volume bears 
marics of extreme care and regard to accuracy, and 
b in every respect a valuable contribution to consti- 
tutional law." 



Trom the CANADA IiAW JOXTBHAIi. 

" Mr. Forsyth at the present juncture has done 
good service not only to his profession, but to all 
men who take any interest in public affairs, and we 
therefore hope that those for whom the book is 
especially intended will not be backward in giving 
to it that support which the industry and ability of 
its author, and the public spirit and enterprise of 
its publishers, so well deserve." 



Trom the IiAW TUCBEL 
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'This one volume of 560 pages or thereabouts 
is a perfect storehouse of law not readily to be 
found elsewhere, and the more useful because it is 
not abstract law, but the application of principles 
to particular cases. Mr. Forsyth's plan is that of 
classification. ^ He collects in separate chapters a 
variety of opinions bearing upon separate branches 
of the law. Thus, the first chapter is devoted to 
cases on the common law, and the law applicable to 
the colonies ; the second to the ecclesiastical law 
relating to the colonies ; the third to the powers 
and duties, civil and criminal liabilities, of governors 
of colonies ; the next to vice-adminaJty jurisdiction 
and piracy ; the fifth to certain prerogatives of the 
Crown: such as lands in the colonies, grants, 
escheats, mines, treasure trove, royal fish, felon's 
goods, writ n€ exeat regno, proclamation^ cession 
of territory, and creation of courts of justice ; the 
sixth chapter contains opinions on martial law and 
courts-martial ; the seventh on extra-territorial juris- 
diction ; the eighth on the Ux loci and Ux fori ; 
the ninth on allegiance and aliens ; and then suc- 
cessively on extradition ; on appeals from the colo- 
nies ; on the revocation of charters ; on the Channel 
Islands ; on the nationality of a ship, and other 
matters relating to ships : on the power of the 
Crown to grant exclusive rights of trade ; on writs 
of habeas corpus ; on certain points relating to the 
criminal law ; and la.stly,on miscellaneous subjects, 
such as the declaration of war before hostilities ; on 
the right of war, booty and prize, and on the grant 
of a marriage licence. . . . This is a book to be 
read, and therefore we recommend it not to all 
lawyers only, but to every law student. TK«. 
editor's own notes ax* tvox. xJtvtXtasv^AoaWvR, \«iJCwsti 
of the vo\uTOe." 

d a 
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This day is published. Second Edition, in 8vo., 1875, pnce 26s,, cloth, 

THE LAW AMD PRACTICE UNDER THE COMPANIES ACTS. 

1862, 1867, 1870; 

THE LIFE ASSURANCE COMPANIES ACTS. 

1870, 1871, 1872; 

AND OTHER ACTS RELATING TO JOINT STOCK COMPANIES, 

Together vrith Roles, Orders, and Forms, &c &c By H. Burton Buckley, M.A^ of 
Lincoln's Inn, Barrister-at-Law, and Fellow of Christ's College, Cambridge. 

*^* In the preparation of the Second Edition the Reports have been carefully 
re-searched^ and numerous authorities added. Table A . of The Companies 
Act, 1862, is now printed with Notes, in which many points not touched 
upon in the First Edition are discussed. The authorities, including" those 
in the Albert and European Arbitrations, are brought down to the date 
of publication. 



ETJBOFEAJT ARBITRATION. 



In Parts, price ^s, 6d. each, sewed, 

LORD WESTBURY'S DECISIONS. 

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. 



ALBERT ARBITRATION. 



In Parts, price Js, 6d. each, sewed, 

LORD CAIRNS'S DECISIONS. 

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. 
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In 8vo., 1 87 1, price 21s,, doth, 

A TREATISE ON THE STATUTES OF ELIZABETH AGAINST 

FRAUDULENT CONVEYANCES. 

The Bills of Sale Registration Acts, and the Law of Voluntary 

Dispositions of Property generally. 

By H. W. may, B.A. (Ch. Ch. Oxford), and of Lincohi's Inn, Barrister-at-Law. 

" This treatise has not been published before it 

wa? wanted. The statutes of Elizabeth against 

fraudulent conveyances have now been in force for 

more than three hundred years. The decisions 

under them are legion in number, and not at all 

times consistent with each other. An attempt to 

reduce the mass of decisions into something like 

shape, and the exposition of legal principles in- 
volved in the decisions, under any circumstances, 

must have been a work of great labour, and we 

are pleased to observe that in the book before us 

there has been a combination of unusual labour 

with considerable professional skill. . , . We can- 
not conclude our notice of this work without saying 

that it reflects great credit on the publishers as well 

as the author. The facilities afforded by Messrs. 

Stevens and Haynes for the publication of treatises 

by rising men in our profession are deserving of 

all praise. We feel assured that they do not lightly 

lend their aid to works presented tor publication, 

Rnd that in consequence publication by such a firm 
Is to some extent a ^arantee of the value of the 
work published." — Camuia Lam Journal, 



** Examining Mr. May's book, we find it con- 
structed with an intelligence and precision which 
render it entirely worthy of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one, but with clean and clear 
handling it is here presented as clearly as it could 
be. ... On the whole, he has produced a very 
useful book of an exceptionally scientific character. 
— Solicitors' JoumeU. 

** The subject and the work are both very good. 
The former is well chosen, new, and interesting ; 
the latter has the quality which always distin- 
guishes original research from borrowed labours." 
— American Law Review. * 

** We are happy to welcome his (Mr. May's) work 
as an addition to the, we regret to say, brief cata- 
logue of law books conscientiously executed. We 
can corroborate his own description of his labours, 
' that no pains have been spared to make the book 
as concise and practical as possible, without doing 
so at the expense of perspicuity, or by the omissioa 
of an>f im^rtant points.' " — Lam Times, 
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In 8vo., Second Edition, price 21 j., doth, 

A TREATISE ON THE LAW OF DAMAaES. 

COMPRISING THEIR MEASURE, 

THE MODE IN WHICH THEY ARE ASSESSED AND REVIEWED, 
®&^ ^raxtire 0f granting |[tto SCrials, anb t)gt ^ato of <S^t-0ff* 

By JOHN D. MAYNE, 
Of the Inner Temple, Barrister-at-Law. 

Second Edition, 
By LUMLEY smith, of the Inner Temple, Barrister-at-Law. 



" Few modern text-books have a higher authority 
than Mayne on Damages. An argument is seldom 
heard in the courts upon a question of the measure 
of damages without the work being referred to ; 
and there are several points upon which there was, 
at the date of the first edition (1856), either an 
absence or a conflict of authority, and upon which 
the views advanced by the author have since been 
hekl to be law by the courts. • . . • It is fortunate 
for the reputation of the work that so good an editor 
has bean found for it as Mr. Lumley Smith. The 
additions to the text of the former edition are dis- 
tinguished by brackets. Mr. Lumley Smith's work 
ha^ been well done, and the new cases are skilfully 
incorporated. .... Probably there is no other 
one subject upon which the cases reported as well 
as unreported so frequently present the same diffi- 
culty of extracting from complicated statements of 
fact, special in their character and not likely to 
occur again, the legal principles involved in the 
decision, so as to be available for guidance in other 
cases. It is exactly this difficulty which makes the 
subject one upon which a good text-book such 
as the present is peculiarly valuable." — Solicitor^ 
Jonmal. 

"We are glad that this useful work fell into the 
hands of so capable an editor as Mr. Lumley Smith. 
It is always a great advantage gained when an 
editor has had practical experience of the subject 
with which he deals, and it is a positive gain to the 
law when busy lawyers can find time to do well 
the work which is so apt to fall into the hands of 
those who have little learning' and less practice. 
The law relating to damages is a branch of our 
jurisprudence peculiarly practical in its nature and 
highly important to suitors and the profession ; it 
is, moreover surrounded by difficulties which 
require a clear explanation before they become 
intelligible to the ordinary mind 

"The concluding chapter (c. 19) is very im- 
portant, and we should like to make copious 
extracts from it. It deals with the ' powers of the 
court or judge in regard to damages.' We re- 
commend it to the attention of our readers, as 
indeed we do the entire work, which is excellently 
ex e c u ted, with an entire freedom from verbosity, 
and a good index."— Z<nv Times, 



" In the year T856 Mr. John D. Mayne, a gentle- 
man of the bar, now enjoying a very extensive 
practice in the Indian Empire, published a treatise 
on the Law of Damages. Mr. Mayne conferred a 
great boon on the profession by hb labours, and for 
sixteen years his book has been regarded with 
high respect in Westminster Hall. In the ordinary 
course of things such a lapse of time, from the 
natural accretion of precedents, would have created 
a demand for a new edition, but in the particular 
department of law investigated by Mr. Mayne 
there has been an extraordinary development of 
principles, exhibited in numerous cases, upon which 
the judges have expended a large amount of time, 
industry, and learning. G>nsequently, the publi- 
cation of a new edition is not premature. On the 
contrary, it was high time that the profession should 
be supplied with a treatise condensing and arranging 
the matter brought into existence by the contested 
cases of that period. It b perfectly intelligible 
that Mr. Mayne's absence from England and the 
toil of his professional career have prevented him 
from undertaking this duty himself. But the per- 
formance of it has fallen on a deputy, whose success 
in the discharge thereof might fairly have been 
anticipated, and who in the result has, we think, 
not disappointed the reasonable expectations formed 
concerning him. 

** Mr. Lumley Smith has evidently been actuated 
by a modest desire not to despoil the original author 
of well-earned fame. He has, as far as possible, 
retained the primary form of die book, and has dis- 
tinguished wha^ Mr. Mayne wrote from what he 
himself has written, by enclosing all the later matter 
in brackets, adding a brief separate chapter on the 
assessment of damages in the Court of Chancery 
under Lord Caims's Act, 21 & 32 Vict. c. 27. He 
has also cited many Scotch and Irish cases, and the 
leading American decisions of recent date. 

** One word with regard to the book itself will not 
be out of place. It is well printed, in an excellent 
form, and of a convenient size — no small considera- 
tions in a text-book, which, from the nature of its 
contents, is useful rather for reference than for 
study. Good looks in a book set off its intrinsic 
merits, just as an imposing tppearance adds to the 
dignity and mduenee 0I a. V3A^<fc?* — Law •Jou-moX, 
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Just published, in one volume, 8vo., price 25J., doth, 

AN ESSAY 

ON 

THE RIGHTS OF THE CROWN 

AND THE 

PRIVILEGES OF THE SUBJECT 

3[n tf)e %>ea ^hotta of i^t Eealm. 

By Robert Gream Hall, of Lincoln's Inn, Barrister-at-Law. Second Edition. Revised 
and corrected, together with extensive Annotations, and references to the later 
Authorities in England, Scotland, Ireland, and the United States. By Richard 
LovELAND LOVELAND, of the Inner Temple, Barrister-at-Law. 

WITH AN APPENDIX, CONTAINING 

L — Lord Chief Justice Hale*s " De Jure Maris." 

II. — ^The Case of Dickens v. Shaw. 

IIL — Mr. Serjeant Merewether's Speech in the Court of Chancery, Dec. 8, 1849, 
upon the Claim of the Commissioners of Woods and Forests to the Sea Shore, 
and the Soil and Bed of Tidal Harbours and Navigable Rivers ; the Nature 
and Extent of the Claim, and its effect upon such Property. {Reprinted by the 
kind permission o/H. A. Merewether, Esq., Q.C.) 

rV. — Forms in Use by the Board of Trade relating to the Rights of the Crown in the 
Sea Shore. 

A COPIOUS INDEX TO THE WHOLE WORK. 



" This is an interesting and valuable book. It 
treats of one of those obscure branches of the law 
which there is no great inducement for a legal 
writer to take up. Questions of foreshore, when 
they arise, are sure to have a great deal of law 
in diem ; but they are few and far between, and 
Mr. Loveland can scarcely expect his book to 
obtain the demand it deserves in this country, 
although we hope that the well-known penchant 
of American lawyers for subjects with a flavour of 
legal antiquity will eive the publishers a market on 
the other side of the Atlantic. Mr. Hall, whose 
first edition was issued in 1830, was a writer of 
considerable power and method. Mr. Loveland's 
editing reflects the valuable qualities of the ' Essay ' 



itself. He has done his work widiout pretension, 
but in a solid and efficient manner. The * Sum- 
mary of Contents ' gives an admirable epitome of 
the chief points discussed in the ' Essay,' and 
indeed, in some twenty propositions, supplies a 
useful outline of the whole law. Recent cases are 
noted at the foot of each page with great care and 
accuracy, while an Appendix contains much valu- 
able matter; including Lord Hale's treatise D* 
Jure Maris, about which there has been so much 
controversy, and Serjeant Merewether's learned 
argument on the rights in the river Thames. The 
IxMk will, we think, take its place as the modem 
authority on the subject." — Law youmal. 



THE NEW JTTDICATTTBE ACTS. 



In preparation, in one volume, 8vo., 

THE 

SUPREME OOTIRT OF JUriOATmE ACT, 1873, 

The Supreme Court of Judicature Act Amendment Act, with the rules and orders thereon. 
Edited, with Copious Notes and a full Index, by William Downes Griffith, of the 

Inner Temple, Barrister-at-Law, 

Late Her Majesty's Attorney-General for the Colony of the Cape of Good Hope, 

Author of " Griffith's Bankruptcy." 
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MEBGAKTILE JLAW. 



In one volume, demy 8vo., 1866, price lor. 6d., cloth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION, AND DELIVERY. 

By JOHN HOUSTON, of the Middle Temple, Barrister-at-Law. 



" We have no hesitation in saying, that we think 
Mr. Houston's book will be a very useful accession 
to tiie library of either the merchant or the lawyer." 
—Solicitor^ Journal. 

" We have« indeed, met with few works which so 



successfully surmount the difficulties in the way of 
this arduous undertaking as the one before us ; for 
the language b well chosen, it is exhaustive of the 
law, and is systematised with great method." — 
AmericuH Lmw Review. 



In 8vo., price lar. 6^., doth lettered, 
A REPORT OF THE CASE OF 

THE QUEEN v. GURNEY AND OTHERS. 

In the Court of Queen's Bench before the Lord Chief Justice Cockburn. With an 
Introduction, containing a History of the Case, and an Examination of the Cases 
at Law and Equity applicable to it ; or Illu.^trating THE DOCTRINE OF Com- 
mercial Fraud. By W. F. Finlason, Barrister-at-Law. 



<f ' 



It will probably be a very long time before the 
prosecution of the Overend and Gumey directors is 
forgotten. It remains as an exam^e, and a legal 
precedent of considerable value. It involved the 
immensely important question where innocent mis- 
representation ends, and where fraudulent misrepre* 
sentation begins. 

"All who perused the report of this case in the 
columns of the 'Jtmes, must have observed the 
remaricabie fulness and accuracy with which that 






duty was discharged, and nothing could be more 
natural than that the reporter should publish a 
separate rroort in book form. This has been done, 
and Mr. Finlason introduces the report by one 
hundred pages of dissertation on the general law. 
To this we shall proceed to refer, simply remarking 
before doine so, that the charge to the jury has 
been carefully revised by the Lord Chief Justice." 
— Law Times, 



l2mo., 1866, price lar. 6</., cloth, 

A TREATISE ON THE GAME LAWS of ENGLAND & WALES: 

Including Introduction, Statutes, Explanatory Notes, Cases, and Index. By John 
Locke, M.P., Q.C., Recorder of Brighton. The Fifth Edition, in which are 
introduced the GAME LAWS of SCOTLAND and IRELAND. By GiLMORE 
Evans, of the Inner Temple, Barrister-at-Law. 



In royal 8vo., 1867, price I or. 6^., cloth, 

THE PRACTICE of EQUITY by WAY of REVIVOR & SUPPLEMENT. 

With Forms of Orders and Appendix of Bills. 
By LOFTUS Leigh Pemberton, of the Chancery R^istrar's Office. 



'* Mr. Pemberton has, with great care, brought 
together and classified all these conflicting cases, 
and has, as far as may be, deduced principles which 



will probably be applied to future cases."— Soli- 
citort' yourrtaJ, 



In 8vo., 1873, price 5j., cloth, 

THE LAW OF PRIORITY. 

A Concise View of the Law relating to Priority of Incumbrances and of other Rights in 
Property. By W. G. RoBiNSON, M.A., Barrister-at-Law. 

"Mr. Robinson's book may be recommended to [ tioner with a useful svL\ii^\tmw\X. XaVaxv^t "asA. 'sass^*- 
the advanced student, and will furnish the practi- I comp\etc "woiVs." — Solicitors' *J<mmal. 
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In crown Svo., 1874, pnce 141., cloth lettered, 
A MANUAL OF THE 

PMOTIOE OF PARLIAMENTAET ELECTIONS 

Throughout Great Britain and Ireland. 

COMPRISING 

THE DUTIES of RETURNING OFFICERS and their DEPUTIES, 
TOWN CLERKS, AGENTS, POLL-CLERKS, &c., 

AND THE 

f ato 0f filedian CjEjnis^s, Cflrnipt %mXkt% k |lkpl lagments^ 

WITH 

AN APPENDIX OF STATUTES AND AN INDEX. 

By henry JEFFREYS BUSHBY, Esq., 

One of the Metropolitan Police Magistrates, sometime Recorder of Colchester. 

FOURTH EDITION, 

Adapted to and embodying the recent changes in the Law, including the Ballot Act, the 
Instructions to Returning Officers in England and Scotland issued by the Home Office^ 
and the whole of the Statute Law relating to the subject. 

Edited by HENRY HARDCASTLE, 

OP THB INNER TBMPLB, BARRISTSR-AT-LAW. 



ff < 



'We have just received at a very opportune 
moment the new edition of this useful work. We 
need only say that those who have to do with 
elections will And ' Bushby's Manual ' replete with 
information and trustworthy, and that Mr. Hard- 
castle has incorporated all die recent changes of 
^e law." — L»w yournml. 

"As far as we can judge, Mr. Hardcastle, who 



is known as one of the joint editors of O'Malley 
and Hardcastle's Election Reports, has done his 
work well. . . . For practical purposes, as 
a handy manual, we can recommend the work 
to returning officers, agents, and candidates ; and 
returning officers cannot do better than distribute 
this manual freely amongst their subordinates, if 
they wish them to understand their wbrk."— tS^/t- 
citor^ y<yumal. 



A Companion Volume to the above, in crown 8to., price &r. cloth, lettered, 

THE LAW AND PEAOTIOE OF ELECTION PETITIONS, 

With an Appendix containing th-e Parliamentary Elections Act, 1868, the General Rules 

for the Trial of Election Petitions in England, Scotland, and Ireland, Forms of 

Petitions, &c. By Henry Hardcastle, of the Inner Temple, Barrister-at-Law. 

" Mr. Hardcastle gives us an original treatise 
with foot notes, and he has evidently taken very 
considerable pains to make his work a reliable 



guide. Beginning with the effect of the Election 
Petitions Act, 1868, he takes his readers step by 
step through the new procedure. His mode of 
treating the subject of 'particulars' will be found 



extremely useful, and he gives all the law and 
practice m a very smadl compass. In an Appendix 
IS supplied the Act and the Rules. We can 
thoroughly recommend Mr. Hardcastle's book as a 
concise manual on the law and practice of election 
petitions." — Law Times. 



Now ready. Volume I., price jar., and Volume II., price 24fr, 

REPORTS OF THE DECISIONS 

OF THE 

JUDGES FOR THE TRIAL OF ELECTION PETITIONS 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PARLIAMENTARY ELECTIONS ACT, 1868. 

By EDWARD LOUGHLIN O'MALLEY and HENRY HARDCASTLE, 

Barristers-xt-Law. 
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SOME RARE LAW BOOKS. 

[From " The Albany Law Journau"] 



(( 



Law books are not generally things of beauty. There is nothing particularly grati-' i 
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BEIiliEWE'S CASES, T. BICHARD IL 



In 8vo., price 3/. 3^., bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. 

Collect' ensembr hors les abridgments de Statham, Fitzherbert, et Brooke. Per 
Richard Bellewe, de Lincolns Inne. 1585. Reprinted from the Original 
Edition. 



" No public library in the world, where English 
law finds a place, should be without a copy of this 
edition of Bellewe." — Canada Law Jourtial. 

" Wc have here a faC'sitnile edition of Bellewe, 
and it is really the most beautiful and admirable 
reprint that has appeared at any time. It is a 
perfect p[em of antique printing, and forms a most 
mteresting monument of our early legal history. 
It belongs to the same class of works as the Year 
Book of Edward I. and other similar works which 
have been printed in our own time under the 
auspices of th« Master of the Rolls : but is far 
superior to any of them, and is in this respect 



highly creditable to the spirit and enterprise^ of 
private publishers. The work is an important link 
in our legal history ; there are no year books of the 
reign of Richard II., and Bellewe supplied the only 
substitute by carefully extracting and collecting all 
the cases he could find, and he did it in the most 
convenient form— that of alphabetical arrangement 
in the order of subjects, so that the work is a digest 
as well as a book of law reports. It is in fact a 
collection of cases of the reign of Richard II., 
arranged according to their subjects in alphabetical 
order. It is, therefore, one of the most intelligible 
and interesting legal memorials of the Middle 
Ages." — Law Times. 



CUNNINGHAM'S REPORTS. 

In 8vo., price 3/. 3J., calf antique, 

Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II. ; to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament. Third Edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. 

peace and prosperity of every nation than good 
laws and the due execution of them.' The hbtory 
of the civil law is then rapidly traced. Next a 
history is given of English Reporters, beginning with 
the reporters of the Year Books from i Edw. III. 
to 12 Hen. VIII. — being near 200 years — and after- 
wards to the time of the author." — Canada Lam 
youmal. 



"The instructive chapter which precedes the 
cases, entitled ' A proposal for rendering the Laws 
of England clear and certain,' gives the volume a 
dtgnt of peculiar interest, independent of the value 
of many of the reported cases. That chapter begins 
with words which ought, for the information of 
eveiy people, to be printed in letters of gold. They 
are as foUows: 'Nothing conduces more to the 



fying to the esthetic department of the human organism in the conventional typography 
and sheep-skin. Some of our publishers give considerable attention to the mechanicsd 
execution of their books, and deserve and receive a good degree of credit therefor. But, 
after all, their labours seldom please the eye. In most marked contrast to even the very 
best of our books, are a series of law books that have been recently issued by Messrs. 
Stevens & Haynes, of London. They are reprints of some of the scarcest of the (Did 
English Reports, and in their mechanical execution would delight the heart of Aldus 
Manutius, Thuanus, or any other admirer of elegant editions. The black letter type of I 
the originals is faithfully reproduced, the curious old-style spelling and interchange of \ 
letters have been closely followed, while the rich antique calf covers are, no doubt, 
superior to anything that served to encase the original Reports. These editions have 
been carefully prepared, and some of the volumes have been enriched with notes added 
in MS. to some copy of the original by its learned owner generations ago. 

"This enterprise of Messrs. Stevens & Haynes is a matter of universal interest, 
and appeals to every lover of elegant books. The works which they have reproduced 
are those which were the scarcest, and for copies of which the most exorbitant prices 
were demanded. The following is a brief description of the matter of these volumes." 
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• In 8vo., price 2/. 2J., calf antique, 

THE PRACTICE OF THE HIGH OOUET OF CHANCEEY. 

With the Nature of the several Ofl&ces belonging to that Court. And the Reports of 
many Cases wherein Releif hath been there had, and where denyed. 

" This volume, in paper, type, and binding (like ** Bellewe's Cases "} b a facsimile of the antique edition. 
All who buy the one should buy the other." — Canada Law Journal. 

. In 8vo., price 3/. 31'., calf antique, 

SIR G. COOKE'S COMMON PLEAS REPORTS 

In the Beigns of Queen Anne^ and Kings G-eorge I. and 11. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas 
TOWNSEND BucKNiLL, of the Inner Temple, Barrister-at-Law. 

*' Law books never can die or remain long dead an old volume of Reports may be produced by these 

so long as Stevens and Haynes are willing to con* modem publishers, whose good taste is only equalled 

tinue them or revive them when dead. It is cer- by their enterprise." — Canada Law Journal, 
tainly surprising to see with what facial accuracy 

BROOKE'S NEW CASES WITH MARCH'S TRANSLATION. 

In 8vo.', 1873, price 4/. 4;., calf antique, 

j Brooke's (Sir Robert) New Cases in the time of Henry VIII., Edward VI., and 
Queen Mary, collected out of Brooke's Abridgment, and arranged under years, 
with a table, together with March's (John) Translation <?/■ Brooke's New Cases 
in the time of Henry VIII., Edward VI., and Queen Mary, collected out of 
Brooke's Abridgment, and reduced alphabetically under their proper heads and 
titles, with a table of the principal matters. In one handsome volume. 8vo. 1873. 



" Both the original and the translation having 
long been very scarce, and the mispaging and other 
errors in March's translation making a new and 
corrected edition peculiarly desirable, Messrs. 



Stevens and Haynes have reprinted the two books 
in one volume, uniform with the preceding volumes 
of the series of Early Reports." — Canada Law 
Journal. 



KELYNGE'S (W.) REPORTS. 

In 8vo., 1873, price 4/. .41'., calf antique, 

Kelynge's (William) Reports of Cases in Chancery, the King's Bench, &c, from the 
3rd to the 9th year of His late Majesty King George II., during which time Lord 
King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume. 8vo. 1873. 

KELYNG'S (SIR JOHN) CROWN CASES. 

In 8vo., 1873, price 4/. 4^., calf antique, 

Kelyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles II. , with Directions to Justices of the Peace, and others ; to which are 
added, Three Modem Cases, viz., Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, containing several additional Cases 
never before printed, together with a Treatise upon the Law and Proceed- 
ings IN Cases of High Treason, first published in 1793. The whole carefully 
revised and edited by Richard Loveland Loveland, of the Inner Temple, 
Barrister-at-Law. 

"We look upon this volume as one of the most good service rendered by Messrs. Stevens & Haynes 

important and valuable of the unique reprints of to the profession. . . Should occasion arise, the 

Messrs. Stevens and Haynes. Little do we know Crown prosecutor as well as counsel for the prisoner 

of the mines of legal wealth that lie buried in the will find in this volume a complete vtide mecum of 

old law books. But a careful examination, either of the law of high treason and proceedings in relation 
the reports or of the treatise embodied in the volume ! thereto." — Canada Law Journal, 
now before us, will give the reader some idea of the 



Other "VolumeB ore in. Progress. 
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In 8yo., 1867, price 21s,, doth, 

A Treatise on the Companies Act, '1862. 

With Special Reference to Winding-up, for the purposes of Reconstruction or Amal- 
gamation ; with Orders, Forms, and Precedents. Together with a Supplement, 
containing the Companies Act, 1867, with Notes, and a Digest of Additional 
Cases. By G. Lathom Browne, of the Middle Temple, Uarrister-at-Law. 
The Supplement may be had separately, price 2s, 6d.y cloth. 



" Perspicuous statement and felicity of arrange- 
ment chsuracterise the work throughout. . . . From 
his experience as a liquidator and a director, our 
author has been able to offer a work of a very 
practical nature, and at the same time of value to 
the profession/'— Zow Magazine. 



** This work is exceedingly well done ; and is 
just such a one as solicitors, directors, officers, 
shareholders, and creditors of joint-stock companies 
ought to possess for the guidance and government 
of their conduct in regard to their interests, duties, 
or obligations in the company with which they may 
be connected." — Money Market Review. 



BIBIiIOTHECA IiEGITM. 

In i2mo. (338 pp.), price 2J., cloth lettered, , 

A CATALOGUE OF LAW BOOKS, 

Including all the Reports in the various Courts of England, Scotland, and Ireland ; with 
a Supplement to January, 1874. ^7 Henry G. Stevens and Robert W. 
Haynes, Law Publishers and Booksellers ; Exporters of Law and Miscellaneous 
Literature ; Foreign and Colonial Literary Agents, &c. &c. 

In royal 8vo., 1872, price 28j., cloth lettered, 
AN INDEX TO 

TEN THOUSAND PRECEDENTS in CONVEYANCING, 

AND TO 

COMMON AND COMMERCIAL FORMS. 

Arranged in Alphabetical order with Subdivisions of an Analytical Nature ; together 
with an Appendix containing an Abstract of the Stamp Act, 1870, with a Schedule 
of Duties ; the Regulations relative to, and the Stamp Duties payable on. Probates 
of Wills, Letters of Administration, Legacies, and Succe<*Rions. By Walter 
Arthur Copinger, of the Middle Temple, Barrister-at-Law, Author of "The 
Law of Copyright in Works of Literature and Art. " 

We cannot close this review of Mr. Copinger's ! successfully elaborated the work designed by com- 



publication better than with the apt quotation with 
which he inaugurates it : ' Knowledge is of two 
kinds ; we know a subject ourselves, or we know 
where we can find information upon it.' 



bining a perspicuous order of arrangement with a 
most exhaustive table of contents, and most copious 
references to precedents. The Index is arranged 
in alphabetical order, with subdivisions of an analy- 



'I Mr. Copinger has not only designed an Index I tical nature, the latter being made throughout sub 
which cannot fail to be of practical use, but has ' servient to the former." — Law Journal. 



In 8vo., 1 87 1, price 5^., cloth, 

■ THE LAW OF NEGLIGENCE. 

Illustrated J^y the Recent Decisions of the Courts of the United Kingdom and America. 
By Robert Qampbell, Advocate of the Scotch Bar, and of Lincoln's Inn, 

Barrister-at-Law. 

In this Essay, the Author reviews old principles in the light of recent decisions ; combining 
the point of view of the practitioner — noting the latest phase of judicial opinion ; 
yith the attempt to digest and harmonize the law, so that (if possible) new decisions 
may seem to illustrate old and familiar principles, or that the extent and direction 
of the change introduced by each decision may be correctly estimated. 

** I would also refer to some ingenious remarks I is about to devote his attention to other subjects, 

as to the misapplication of the term ^ gross ncg- '- which, from the success of his first attempt, we 

ligence,* which are to be found in a very good book | shall expect to see him elucidate considerably. If, 

^-Campbell's Law of Negligence." — Mr. Justice 1 however, he should ever find time to expand this 

IViUes in the case of ** Oj^enheim v. White Lion ' tract on the Law of Negligence into a complete 

Hotel Co." , treatise, we shall expect to find it one of the most 

" We presume from this being styled the first of ] satisfactory text-books on E.w^V\5j5x\a.^r — SoWcilor^ 

a series of practical Law Tracts, that Mr. Campbell : Journal. 
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AMERICAN LAW WORKS 

IMPORTED BY 

STEVENS AND HAYNES. 

*^* Should the Profession have any difficulty in procuring any of the following 
Books through their usual Bookseller, application to Stevens & Haynes will meet wit/i 
protHpt attention, . 

. ABBOTT'S NEW YORE DIGEST. 

Entirelx recast, revised, corrected, and consolidated. A Digest of New York Statutes 
and Reports from the Earliest Period to the Year 1873. Comprising the Adjudi- 
ca&ons of all the Courts of the State, together with the Statutes of General 
Application. By Benjamin Vaughan Abbott and Austin Abbott. In 6 
royal 8vo. volumes, price 9/. iSj., bound. 

ABBOTT'S (B. v.) TBEATISE UPON THE U.S. COXTBTS 

AND THEIB FBAGTICE : 

Explaining the Enactments by which ^hey are controlled ; their Organisation and Powers ; 
their peculiar Jurisdiction ; and the modes of Pleading and Procedure in them. 
Second Edition. Two vols., royal 8vo. 1871. 3/. 

Now ready, Volumes I. to XII., 

THE AMERICAN BEFOETS. 

Containing all Cases op General Value, 

DECIDED BY THE COURT OF LAST RESORT IN EVERY STATE 

IN THE UNION. 

The Reports of the Courts of Last Resort of the Several States contain cases of 
great general importance, and which are always considered as high authority by the 
Courts of the other States, but they are buried beneath a mass of practice and local 
cases of no value outside of the States in which they are decided. 

In ** The American Reports " the plan is to give all cases having a general value, 
hereafter decided by the Court of Last Resort in every State, unencumbered by Practice 
Cases and those of local importance only. 

AMERICAN CONSTITUTIONS: 

Comprising the Constitution of each State in the Union, and of the United States, with 
the Declaration of Independence and Articles of Confederation ; each accompanied 
by a Historical Introduction and Notes, together with a Classified Analysis o£ the 
Constitutions, according to their subjects, showing, by comparative arrangement^ 
every Constitutional Provision now in force in the several States ; with References 
to Judicial Decisions, and an Analytical Index. Illustrated by carefully engraved 
fac-similes of the Great Seals of the United States, and of each State and Territory. 
By Franklin B. Hough. In two vols., price yor., bound. 1872. 



THE AMERICAN LAW REVIEW. 

A Quarterly Journal of American Jurisprudence, &c. Price 6s, each number. 

The principal features of this Review are treatises upon practical or theoretical 
points of law, reports of leading cases, regular digests of the current series of English 
Reports and of the principal American cases from the courts of all the States, brief 
critical notices of new law-books, and in each number a *' Summary of Events," where 
notes of decisions, legal intelligence, and professional gossip are grouped under local 
headings. 



/ 



TELEGRAPH CASES. 

AJlen^s Reports of Telegraph Cases decided in the Courts of America, Great Britain and 

IreJand, 1851-72. Royal 8vo. 1873. SS-^* law calf. 
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AMERICAN LAW V/ORKS— continued. 



In 8vo., 1873, pnce 151*., bound, 

MANUAL OF THE LAWS AND COURTS OF THE 

UNITED STATES, 

AND OF THE SEVERAL STATES AND TERRITORIES. 

By Horace Andrews, of the New York Bar. 

This book is a complete summary in convenient form of the Jurisdiction of all the Courts, 
and of the Laws of the United States and all the other States and Territories, for 
the use of Lawyers, Notaries, Commissioners, Collecting Agents £ftid business men. 



<f 



From The Timbs. 
' Among recent publications has been a * Manual 
of the Laws and Courts of the United States/ and 
of the several States and Territories, with a Dic- 
tionary of reliable practising lawyers, edited by 
Mr. Horace Andrews, A.M., of the New York 
Bar. The business relations of the two countries 
are extending with such rapidity as to render a 
work of the kind indispensable for use on this side, 
and the task seems to have been carefully per- 
formed by Mr. Andrews. It will not only ser>-e to 
prevent contracts being entered into in ignorance 
of peculiar local statutes, but in many questions 
that may arise will save the delay and expense that 



would be caused by the necessity for correspon- 
dence ; while to intending settlers also it will be 
a guide with regard to exemption and homestead 
laws, rates of interest, rights of married women, 
taxation, and other points bearing on their future 
course.** 

" The work, we are told in the Preface, is de- 
signed for lawyers and business men. The object 
appears to be to give a plain statement of the law, 
practice, and procedure of the courts, without the 
citation of authority, so as to be a guide to nonpro- 
fessional persons. It must prove a most useful 
epitome, for it contains a great amount of varied 
information.'* — Law Times. 



FIRE INSnRA.NG£ GASES. 

Being a Collection of all the Reported Cases on Fire Insurance in England, Ireland, 
Scotland, and America, from the earliest period to the present time, Chronologi- 
cally arranged. With Notes and References. By Edmund H. Bennett. 
Vol. I., covering the period from 1729 to 1839; Vol. II., covering the period 
from 1840 to 1849. Two vols., royal 8vo. 1872-3. Price 3/. 15J., law calf. 



It is proposed to issue a collection of all the cases 
on Fire Insurance from the earliest period to the 
present time, chronologically arranged, with notes 
and references, by Hon. Edmund H. Bennett, 
of the Boston Bar. The Series will embrace all 
the reported cases in England, Ireland, Scotland, 
and Ainerica, including Canada and the British 
Provinces. The opinions of the Court will always 
be given in full, but the arguments of Counsel and 
die reporter's statement will be sometimes con- 
densed. New head-notes will also be frequently 



introduced, and foot-notes and references to other 
Cases added. The Court by which the Case was 
determined, and the volume and page where origin- 
ally reported, will distinctly appear. A Table of 
Cases, both of those reported and of those only 
cited, with a full Index, will be found in eacn 
volume. 

The volumes to complete the Work, and bringing 
the Cases to the present time, will be published at 
an early period. 



Royal 8vo., 1873, price 42^., law calf, 

bigelow's index of overbuled gases. 

The attempt has been made in this Volume to collect all the reported cases from the 
earliest period to the present time which have been revised, overruled, denied, doubted, 
or modified, with such of the cases explained or distinguished as were deemed important; 
and, for the accomplishment of this purpose, all the Reports of the English, Irish, and 
American Courts have been examined, and for the most part page by page. The number 
of cases amounts to twenty thousand. 

" A book which every lawyer will find it useful to have at his elbow.** — 
SoLiCTTORs' Journal. 



Royal 8vo., 1872, price 3IJ-. 6</., 

A TREATISE ON THE LAW OF ESTOPPEL, 

AND ITS APPLICATION IN PRACTICE. 
By Melville M. Bigelonv. 
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AMERICAN LAW V/ORKS—con^tnued. 



LIFE AND ACCIDENT INSURANCE REPORTS. 

Vol. I, — Containing Reports of all the published Life and Accident Insurance Cases 
determined in the American Courts prior to January, 1871. With Notes to 
English Cases. Vol. II. — Containing all the Cases adjudicated on in the American 
and English Courts 'since the publication of Vol. I. ; together with the prior 
leading English Life and Accident Insurance Cases. Vol. III., embraces the cases 
decided since January 1872, and also all the Scotch and Canadian cases of general 
interest, and such of the English and Irish cases as were not published in the 
second volume. The' Scotch cases are as valuable as they are inaccessible to the 
Profession 'generally. By Melville M. Bigelow, of the Boston Bar. Three 
vols., royal 8vo. 187 1 -4. Price $/. lar., law calf. 

The subject of Life and Accident Insurance These Cases decide interesting and important 

has within a few years sprung into such absorbing questions concerning Suicide, Insurable Interest, 

interest in the Courts, that it has been thought that Restrictions upon Residence and Travel, Receipt 

a collection of the Cases upon this branch of the of Premium after Forfeiture, Death in Known 

law would prove acceptable. , Violation of Law, &c. 

, BISHOP'S COMMENTARIES ON THE CRIMINAL LAW. 

* Two vols., royal 8vo. Fifth Edition. 1872. 3/. los., doth. 



Fifth Edition, 1873, two volumes, royal 8vo., 3/. lOr., cloth, 

COMMENTARIES ON THE LAW OF MARRIAGE AND 

DIVORCE. 

With the Evidence, Practice, Pleading, and Forms ; also of Separations without Divorce, 
and of the Evidence of Marriage in all issues. By Joel Prentiss Bishop. 

This work has been thoroughly revised. The new matter added to this edition is in amount equal to 
nearly one-fourth of a volume. 

BISPHAM'S PRINCIPLES OF EQIHTT. 

A Treatise on the System of Justice Administered in the Courts of Chancery. By George 
Tucker Bispham, of the Philadelpliia Bar. 8vo. 31J. 6d. 

BLISS (6.). THE LAW OF LIFE INSURANCE. 

With a Chapter on Accident Insurance. 
Second Edition, royal 8vo. 1874. 35^., cloth. 

■ — - — ■ . 1 . 

In one volume, royal 8vo., 1873, price 35 j., cloth, 

BROWNE ON THE LAW OF TRADE MARES 

AND ANALOGOUS SUBJECTS 
(Firm Names, Business Signs, Goodwill, Labels, &c.). 

THE CIVIL CODE OF LOWER CANADA. 

Together with a Synopsis of Changes in the Law, References to the Reports ©f the 
Commissioners, &c, and a complete Index. By Thomas McCord, Advocate. 
i2mo. New Edition. 1873. js, 6d. bound. 

Royal 8vo., Fourth Edition, 1873, price 40s,, cloth. 

CURTIS' TREATISE ON THE LAW OF PATENTS 

J^or Useful Inventions in the United States of America, and the Remedies for their 

Infringement 
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AMERICAN LAW ^N ORKS— continued. 



FISHEB (SAMUEL S.). REFOBTS OF CASES ARISING 
UPON LETTERS PATENT FOR INVENTIONS, 

Determined in the Circuit Courts of the United States. 1848-71. In 4 vols., royal 8vo. 

1870-72. 21/; 

GREEN'S CRIMINAL LAW REPORTS. 

Bdng Reports of Cases determined in the Federal and State Courts of the United States, 
and in the Courts of England, Irekmd, Canada, &c. With Notes by N. St. 
John Green. Vol. I., royal 8vo., price 40?., law calf. 



LEADING GASES ON MERCANTILE LAW. 

Fifth Edition. Enlarged and Improved. Being Select Decisions of American Courts, 
with especial Reference to Mercantile Law, with Notes. The whole Work has 
been thoroughly revised, and largely increased by the introduction of several 
entirely new heads of practical interest, by Hon. J. I. C. Hare and Jno. Wm. 
Wallace, Esq. In 2 vols., royal 8vo. Price 3/. 15^., law calfl 

HADLEY'S INTRODUCTION TO ROMAN LAW, 

In Twelve Academical Lectures. i2mo. 1874. is.dd. 



MUNICIPAL LAW OF ONTARIO, CANADA. 

In one vol., 8vo., price 35^., calf. 

The Municipal- Manual, containing the Municipal and Assessment Acts, and Rules C)f 
Court for the Trial of Contested Municipal Elections, with Notes of all decided 
Cases, some additional Statutes, and a full Index. By Robert A. Harrison, 
D.C.L., one of Her Majesty's Coimsel. Third Edition. 8vo. Toronto, 1874. 

In royal 8vo. 1874. Price 35 j., cloth. 

A TBEATISE on EXTRA0BDINAB7 LEGAL REMEDIES. 

Embracing MANDAMUS, QUO WARRANTO and PROHIBITION. By 
James L. High, of the Chicago Bar. 

"Mr. Hij^h b quite right when he says that no on a branch of law common to both countries with- 
ungle treatise covers the ground which he now ' out citing the legal decisions in both countries 
occupies, ' no i»«vious writer having ever attempted 



a treatise upon either of the subjects here embraeed, 
which should be founded upon and include the 
result of all the English and American decisions/ 
On this score the book is welcome, and we think 
that American jurisprudence has attained to such 
excellence, and has been built up by men of vast 
leamipg, whose successors have proved most 
worthy, that it is impossible to write a text book 



Another merit in Mr. High's work is that, * follow- 
ing the inductive method, he has endeavoured to 
group and generalise the results of his investiga- 
tions, so as to ascertain the governing principles 
underlying all the decisions, and to state these in 
the ttxt with as much brevitv as seemed consbtent 
with clearness.' As the work of an American, the 
treatise under notice is one of the best which we 
have met with." — Law Times. 



HnUAED (F.) THE LAW OF NEW TBIALS, AND 

OTHER KEHEABINGS; 

Including Writs of Error, Appeak, &c. Second Edition. Royal 8vo. 1872. 35 j. 



HtLLIABD ON THE LAW OF SALES OF PERSONAL 

PEOPERTY. 

Third Edition. Royal 8vo. 1869. 3 1 j. 61/., cloth. • 

IDAHO REPORTS. 

Cases Argaed and Adjudged in the Supreme Court of the Territory of Idaho, "JasMa.^'^ 

1866 to August 1867. One vol., Svo. i^T- il. \os. 
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AMERICAN LAW WORKS-^on^^nued. 



KENT'S COMMENTABIES ON AMERICAN LAW. 



COMMENTARIES ON AMERICAN LAW. 

By Hon. James Kent. Edited and Revised by O. W. Holmes, Junr. I2th Edition. 

4 vols, royal 8vo. 1873. 5/. cloth. 

In the present edition of this work an attempt has heen made to bring it down through the quarter of 
a century which has elapsed since the author's death. 

The great weight attachinp; to any opinion of Chancellor Kent has been deemed a sufficient reason for 
not attempting any alteration m his text or notes. To insure accuracy, this edition has been printed from 
the eleventh, and then carefully read with the sixth, which contained the author's last corrections. The 
original text has been scrupulously restored, except that, whenever a difference between the proofs and the 
sixth edidon has occurred in a citation, it has been corrected in the proper abbreviated form. In this way a 
large proportion of the author's citations have been verified ; and it is believed that the present i^vision, 
together with the care which former editors have bestowed, has insured their accuracy. 



Royal 8vo., Vol. I., price 32J., cloth, 

A SELECTION OF CASES ON THE LAW OF 

CONTRACTS. 



With References and Citations. By C. C. Langdell, Dane Professor of Law in 

Harvard University. 

of English, Scotch, Irish, American, and even of 
French Law, in order that he might present their 



"The design of this work b both novel and 
good." —Solicitors^ youmal. 
** Mr. Langdell has rummaged the vast libraries 



jewels to his pupils." — Laiv youmal. 



Royal 8vo., Vol. I., price 35j-., cloth, 

LEADING CASES ON SALES. 

A Selection of Cases on the Law of Sales of Personal Property. With References and 
Citations. By C. C. Langdell, Dane Professor of Law in Harvard University. 
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We have before noticed Professor Langdell's 
Selection of Cases on the Law of Contracts. The 
present work is on the same plan. 

" For those students who desire to know what 
the fundamental principles of law are, and the 
method in which they have been worked out and 
applied, we know no work to which we would 
sooner recommend them. 

We have said that these books were mainly 



(f ' 



intended to be useful to students ; but if there are 
any practising lawyers who still have the time and 
taste to 'read law,' we can promise them that 
they will find no legal study more delightful than 
that of tracing the history of opinion through 
the pages of these books. . . . To understand 
fully how good these books are, the reader must 
be a pretty good lawyer himself." — American Lam 
Review, 



MAY'S LAW OF INSUBANGE. 

In royal 8vo. 1873. 38^., cloth. 

The Law of Insurance as applied to Fire, Life, Accident, Guarantee, and other non- 
Maritime risks. By John Wilder May. 
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! MORSE ON ARBITRATION AND AWARD. 

I The Law of Arbitration and Award. By John T. Morse, Jun. 8vo. 35^., cloth. 

NEBRASKA REPORTS. 

Reports of Cases in the Supreme Court of Nebraska. By James M. Wool worth, 

fcounsellor-at-Law. 3 vols., 8vo. 1871-73. 7/. lar. 

NEVADA REPORTS. 

Reports of Cases Determined in the Supreme Court of the State of Nevada. Eight vols., 

8vo. 1865 to 1873. 24/. 

*^* These Reports contain numerous Decisions upon Mines and Mining Claims, 

Mining "RigYils, &c. 
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AMERICAN AND COLONIAL UW m m-con^inued. 

OREGON BEFOBTS. 

Reports of Cases Argued and Determined in the Supreme Court of the Territory of 
Oregon, and of the State of Oregon, 1853 to 1870 ; and Cases in the Circuit 
Courts of Oregon. 1867 to 1872. Three vols., 8vo. 9/. 

Sixth Edition, 1873, thoroughly revised, three volumes, royal 8vo., 5/., doth, 

PARSONS ON CONTRACTS. 

" In diis edition the whole work has been recast and thoroughly revised ; new chapters on the law of 
Patents, Copyright, Trade-marks, and Telegrams, inserted ; additions made to almost every section ; and 
nunc than thirteen hundred recent cases quoted from or cited. Every effort has been made to render the 
woric worthy the acceptance it finds with the profession.''— ^»/A^« Pr^ace to th* Sixth Edition, 

PARSONS' (T.) LAW OF SHIPPING AND THE 

PRACTICE IN ADMIRALTY. 

Two vols., royal 8vo. 1869. 3/. 3J. doth. 

PARSONS' (T.) LAW OF MARINE INSURANCE AND 

GENERAL AVERAGE. 

Two vols., royal 8vo. 1868. 3/. cloth. 
In royal 8vo., 1872, price 25 j., cloth, 

THE LAW OF APPELLATE PROCEEDINGS, 

In relation to Review, Error, Appeal, and other reliefs upon final judgments. 

By T. M. Powell. 

Fourth Edition, royal 8vo., 1873, 36^., cloth lettered, 

A PRACTICAL TREATISE ON THE LAW OF 
COVENANTS FOR TITLE. 

By William Henry Rawle. Fourth Edition, revised and enlarged. 

In the preparation of this edition every line has been carefully considered, and every authority recon- 
•uhed. Much of it has been written over, — in particular, the introduction, the chapter on "^e usual 
covenants," on the covenant against encumbrances, on covenants running with the land, and as to their 
operation by way of estoppel or rebutter. The subject of the measure of damages has been considered 
sepaxately, and a new Chapter has been added, — " The jurisdiction of equity as to covenants for title.'' It 
ia believed that the treatise now correctly represents the present state of the law in England and in 
America. 

SGHOXTLER (J.) ON THE LAW OF DOMESTIC 

RELATIONS; 

Embracing Husband and Wife, Parent and Child, Guardian and Ward, Infancy, and 
Master and Servant. Second Edition. One vol., royal 8vo. 1874. 381. cloth. 

SHEARMAN AND REDFIELD ON THE LAW OF 

NEGLIGENCE. 

Third Edition, royal 8vo. 1874. 35^. cloth. 



JUDGE STORY'S WORKS. 



In two volumes, royal 8vo., 1873, price 75 j., cloth, 

COMMENTARIES ON EQUITY JURISPRUDENCE. 

As administered in England and America. By Joseph Story, "UL.Ii . 
Eleventh Edition, carefully revised, with Notes and KMiWcyos^Vj 'S .'\."^k\x.'«.» 
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AMERICAN AND COLONIAL UW mm-con^inued. 

JTJDOE STORY'S WOBES — continued. 

COMMENTARIES ON AGENCY. 

Eighth Edition. By N. St. John Green. 3Sx. cloth. 



COMMENTARIES ON BAILMENTS. 

Eighth Edition. By E. H. Benhett, Esq. 31s. 6t/. doth. 

COMMENTARIES ON PARTNERSHIP. 

Sixth Edition. By John C. Gray, Junr. ys. 6>d, cloth. 

COMMENTARIES ON CONFLICT OF LAWS. 

Seventh Edition. By Edmund H. Bennett. 35.r. doth. 

STORY (W. W.) ON THE LAW OF CONTRACTS. 

Fifth Edition. Revised and enlarged by Melville M. Bigelow. Two vols., 

royal 8vo., price 75J. cloth. 

A TREATISE ON THE VALIDITY OF VERBAL 

AGREEMENTS. 

As affected by the Legislative Enactments in England and the United States, commonly 
called the Statute of Frauds ; including also the effect of Partial and Complete 
Performance and the sufficiency of the Writing in Cases where Verbal Agreements 
are not valid ; together with other kindred matters ; to which are prefixed transcripts 
of the various Statutes on the subject now in force in both Countries. 

By Montgomery H. Throop. VoL I., royal 8vo. 1870. Price 35 j. cloth. 

TOWNSHEND'S TREATISE ON THE WRONGS CALLED 

SLANDER AND LIBEL. 

And on the Remedies for those Wrongs. By John Townshend, of the New York Bar, 

Second Edition. 1S72. 38J. cloth. 

UNITED STATES dRCUIT COXTRT REPORTS. 

Reports of Cases at Law and Equity, and in the Admiralty, Determined in the Circuit 
Court of the U. S. for the District of Maryland. By R. B. Taney, Chief Justice 
of the Supreme Court of the U. S. April T. 1836 to April T. i86i. One vol, 
8vo. 35J. 

UNITED STATES DISTRICT COURT REPORTS. 

Reports of Cases Argued and Determined in the District Courts of the U. S. within the 
Second Circuit By Robert D. Benedict. 1865 to 1871. Four vols. 8vo. ^. 

%* Numerous and valuable Decisions concerning Collisions at Sea are contained in 
these volumes. The Reports in all the U. S. District Courts contain Decisions in 
Admiralty, 
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. AMERICAN AND COLONIAL UW mm-<^oniznued. 



WASHINGTON TEBBITORY REFOJITS. 

Opinions of the Supreme Court of the Territory ,of Washington, 1854 to 1864. 

One vol., 8vo. 2/. los, 

WHARTON'S CRIMINAL LAW. 

Seventh and Revised Edition. Three vols., royal 8vo. 1874. 
Vol. I. Principles, Pleading, and Evidence. Vol. II. Crimes. Vol. III. Practice. 

Price £s, cloth. 

A TREATISE ON THE CRIMINAL LAW OF THE UNITED STATES. By 
Francis Wharton, LL.D., Author of ** Conflict of Laws," "Precedents of 
Indictments and Pleas," " Medical Jurisprudence," ** Law of Homicides," &c. 

The third volume of this edition is substantially new, and comprehends an independent treatise on 
Criminal Practice. The chapters on Crimes, which in prior editions were spread over the second and 
third volumes, are now consolidated in the second. ^ The whole work has been thoroughly revised and 
re-wrhten, and upwards of six hundred pages of additional matter incorpoi^ed in the text. To enable this 
extension to be more readily mastered, the topics have been re-arranged, devoting the first volume to 
Principles, Pleading, anid Evidence ; the second to Crimes ; and the third to Practice. 

Recent investigations having shown that the chief maxims and definitions of the English Criminal Law 
have been largely derived from the Roman and Canon Law, has led to the introduction in this edition of a 
new feature — the references to the early jurists laying down and illustrating these maxims and definitions, 
as well as to such points in the dissertations of the more modem jurists as may be consulted with 
advantage. In making frequent references to these authorities there has been no relaxation of the 
vigilant scrutiny and careful analysis due to the adjudications of the Anglo-American Courts. So far from 
this being the case, there is not a citation in the former texts which has not for diis edition been verified, 
and, as far as known, there is not a single intermediate reported English or American criminal decision 
that has not been scrutinized and introduced. Nor is this all. The student will see by comparison that 
the text has been so subdivided that each point is now presented in its own separate analytical place. 
That the labour thus applied is made only the more fruitful by the introduction of cognate foreign 
jurisprudences, will be conceded by all who will examine the sections devoted to Presumptions, to Casual 
Connection, to Estoppel by Consent, to Omissions, to Conflict of Jurisdictions, to ^ Conspiracy, and to 
Attempts. The treatise now covers the whole field of Criminal Jurisprudence, and is commended with 
confidence to those engaged in the application of our criminal law, whether as practitioners or judges. 

Third Edition, 1873, two volumes in three, price 5/. 15J. 6^., law calf, 

WHARTON AND STILLE'S MEDICAL 
JURISPRUDENCE. 

The first volume containing a Treatise on Mental Unsoundness, embracing a general view 
of Psychological Law, by Francis Wharton, LL.D. The second in two parts, 
embracing 3ie topics of Foetus and New Bom Child, and Difference of Sex, by 
Samuel Ashhurst, M.D., of Philadelphia ; Poisons, by Robert Amory, M.D., 
of Brookline, Mass.; Wounds and Signs of Death, by Wharton Sinkler, M.D., 
of Philadelphia ; Psychological and Legal Notes, by Francis Wharton, LL.D. 

'I So far as we can judge, the work constitutes a most complete and valuable encyclopaedia of medical 
jnnspTudcncc."—Solicitors' y<mmal. 

whiting (W.). 

WAR POWERS UNDER THE CONSTITUTION OF THE 

UNITED STATES. 

With an Appendix of Cases. 8vo. 187 1. 2 u. cloth. 

WOTHERSPOON'S MANUAL OF THE PRACTICE AND 

PROCEDURE IN THE SEVERAL COURTS HAVING CIVIL JURIS- 
DICTION IN THE PROVINCE OF QUEBEC. i2mo. 1870. 

%* Any Foreign Works not in stock can be supplied (if in print) in a 

few weeks from date of order. 
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Just published, in 8vo., price dr., cloth, 

THE LAW 

CONCERNING THE 

REGISTRATION OF BIRTHS AND DEATHS 

IN 

ENGLAND AND WALES, 

AND 

AT SEA. 

Being the whole Statute Law upon the subject ; together with a list 

of Registration Fees and Charges^ 

EDITED, WITH 

Copious Explanatory Notes and References, and an 

Elaborate Index. 

BY 

ARTHUR JOHN FLAXMAN, 

OP THB MIDDLB TBMPLS, BARRISTBR-AT-LAW. 
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The complete and correct registration of births 
and deaths is, for several reasons, a matter of great 
importance, and it can only be efiected by a law 
that is very simple in its provisions. The work 
cannot be wholly done by officials, but persons of 
all classes have to give the needful information. 
We agree with Mr. Flaxman as to the utility and 
thoroughness of the Act of 1874, and, with a little 
zeal in the enforcement of its provisions, the returns 
of thb Reg^trar-Generai will be an exact record. 
It is, perhaps, as lucid as we can expect an Act of 
Parliament to be ; but still it needs a careful study 
and general knowledge of the pre-existing law to 
understand all the clauses. Now Mr. FlaxmarCs 
unpretentious but admirable little book makes the 
duties 0/ all parties under the Act abundantly 
clear. 

" Mr. Flaxman's plan is to print the Act clause 
by clause, and after each clause he puts his notes. 
The Act says, ' In the case of any child bom alive, 
<&c. ;' and a note tells the reader that ' No still-bom 
child can be registered as a birth or death. Persons 
who would have been required to give information 
concerning the birth, ^ had such child been bom 
aliVe, are responsible only for the proper disposal of 
the body.* This is very lucid ; though, by the way, 
the note would have been more complete if the 
author had added that a still-bom child cannot be 
buried without a medical certificate, or a declara- 
tioa signtd by a person who would have been re- 
quired by the Act to give information concerning 
the birth if the child had been bom alive. It \s 



tme that later on, under the burials clauses, the Act 
makes those provisions ; but the substance of them 
would have made the note we have quoted com- 
plete. But it must not be supposed that Mr. Flax- 
man's book is carelessly written. On the contrary, 
there are copious notes which of themselves form a 
digest and exposition of the law, and it requires a 
very close scrutiny to detect a trifling and practically 
tmimportant omission. Lawyers will find the book 
not only handy ^ but also instructive and suggestive. 
To registrars, and all persons engaged in the exe- 
cution of the law, the book will be invaluable. The 
index occupies thirty-five pages, and is so full that 
information on a minute point can be obtained with- 
out trouble. It is an index that must have cost the 
author much thought and time. The statements of 
what is to be done, who may do it, and ivhat must 
not be done, are so clear that it is well nigh impos- 
sible for any one who consults the book to err. 
Those who use * Flaxman's Registration of Births 
and Deaths ' will admit that our laudatory criticism 
is thoroughly merited." — Law Journal. 

"Mr. Arthur John Flaxman, barrister-at-Iaw, kA. 
the Middle Temple, has published a small work on 
' The Law Concerning the Registration of Births 
and Deaths in England and Wales, and at Sea.' 
Mr. Flaxman has pursued the only possible plan, 
giving the statutes and references to cases. The 
remarkable feature is the index, which fills no less 
than 45 out of a total of zxa pages. The index 
alone would be extremely useful, and is wordi the 
\ mouev asked for the work.*' — Law Times, 
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Just published, in 8vo., Third Edition, price 5^., cloth, 

THE 

MAMIED WOMEN'S PROPERTY ACT, 1870, 



AND THB 



Married Women s Property Act, iSyOy 

Amendment Act, 18^4. 

ITS RELATIONS TO THE 

DOCTEINE OF SEPARATE USE. 

Itaiti^ appmlfq: of dtatuted, €a.iti anlr ifomi. 

By J. E. GEIPFITH, B.A. Oxok, 

OF LINCOLN'S INN, BABBISTEB-AT-LAW. 



" Mr. Griffith, the editor of the present work (and 
he is ako the editor of that excellent treatise, 
• Snell's Principles of Equity') has, by his introduc- 
tion and notes, given to the lawyer every necessary 
assistance in the interpretation of these statutes, 
which, from their somewhat revolutionary character, 
require to be carefully studied in order that their 



relation to the principles of the status of married 
women at Common Law and in Equity may be 
appreciated. All the cases decided under these 
Acts have been quoted and considered ; while in 
the introduction there is a concise statement of the 
liability of the wife's separate estate to her general 
engagements."— /r»jA l^aw Times, 



In post 8vo., 1874, Fourth Edition, price lar. 6</., cloth, 

INTRODUCTION 

TO 

THE STUDY OF INTERNATIONAL LAW, 

DESIGNED AS AN All? IN TEACHING, and IN HISTORICAL STUDIES. 



By Theodore D. Woolsey, late President of Yale College. 
Fourth Edition, revised and enlarged. 



" The fact that President Woolsey*s treatise on 
International Law has already reached a fourth 
edition may be taken as evidence of the increasing 
attention now paid to the subject of which it treats 
by all who lay claim to a liberal education in the 
United States. Certainly the long controversy 
maintained with this country in regard to the 
recognition of Confederate belligerency and the 
depredations of the ' Alabama ' and its sister 
cruisers proves that no people stands mure in need 
of enlightenment on the subject. The first edition 
of President Woolseys work appeared in x86o; the 
second, considerably enlarged, four years later; 



and the third, with further valuable additions, in 
1871. The fourth edition which now appears like- 
wise contains various additions. The work is in- 
tended for students rather than lawyers, the author 
having undertaken its preparation while lecturing 
on International Law and History at Yale College. 
To the original historical' sketch of the subject, 
corrected and enlarged. Dr. Woolsey has added, 
in the form of a second appendix, a pretty full 
summary of the various treaties which form the 
landmarks of international jurisprudence, and in the ' 
notes newly introduced he has brought down the 
discussion to the present time." — Saturday Review, 



In 8vo., 1872, price yx. 6^/., cloth, 

AH EPITOME AND ANALYSIS OF SAVIGNY'S TREATISE ON 

OBLIGA TIONS IN ROMAN LA W. 

"By Archibald Brown, M. A. Edin. and Oxon. and B.C.L. Oxon., of the Middle 

Temple, Barrister-at-Law. 

"Mr, Archibald Brown deserves the thanks 
of all interested in the science of law, whether 
as a study or a practice, for his editicm of 
Herr von Savigny*s great work on 'Obligations.* 
Mr. BroMm has undertaken a double task — the 
translation of his author, and the analysis of his 
author's matter. That he has succeeded in reducing 
the bulk of the original will be seen at a glance ; 
the French translation consisting of two volumes, 
with some five hundred pages apiece, as compared 
with Mr. Brown's thin volume of a hundred and 



fifty pages. At the same time the pith of Von 
Savigny's matter seems to be very successfully pre- 
served, nothing which might be useful to the 
English reader Deing apparently omitted. 

'* The new edition 01 Savigny will, we hope, be 
extensively read and referred to by English lawyers. 
If it is not, it will not be the fault of the translator 
and epitomiser. Far less will it be the fault of 
Savigny himself, whose clear definitions and accu- 
rate tests are of great use to the legjal 13!ca£.^S^SK{G«s.V 
— Law Journal, 
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THB LAW OF BXTBADITIOIT. 



J«st pHblished, Second Edition, in 8vo., price iSx., cloth, 

A TREATISE UPON 

THE LAW OF EXTRADITION. 

WITH the; 

CONVENTIONS UPON the SUBJECT EXISTING BETWE&N 
ENGLAND AND FOREIGN NATIONS, 

AND 

THE OASES DEOIDED THEREON. 

By EDWARD CLARKE, 

OF LINCOLN'S INN, BA&&ISTSR-AT-LAW, AND LATE TANCRED STUDENT, 



** Mr. Clarke's accurate and sensible book is the best authority to which the English 
reader can turn upon the subject of Extradition." — Saturday Review, 

** The opinion we expressed of the merits of this work when it first appeared has been 
fully justified by the reputation it has gained. This new edition, embodying and ex- 
plaining the recent legislation on extraditi<to, is likely to sustain that reputation. .... 
There are other points we had marked for comment, but we must content ourselves with 
heartily commending this new edition to the attention of the profession. It is seldom we 
come across a book possessing so much interest to the general reader and at the same 
time furnishing so useful a guide to the lawyer." — Tke SoUcitors^ Journal, 

"The appearance of a second edition of this treatise does not surprise us. It is a 
useful book, well arranged and well written. A student who wants to learn the principles 
and practiee of the law of extradition will be greatiy helped by Mr. Clarke. Lawyers 
who have extradition business will find this volume an excellent book of reference. 
Magistrates who have to administer the extradition law will be greatiy assisted by a 
careful perusal of ' Clarke upon Extradition.' This mdy be called a warm commenda- 
tion, but those who have read the book will not say it is unmerited. We have so often 
to expose the false pretendei^ to legal authorship that it is a pleasure to meet with a 
volume that is the useful and unpretending result of honest work. Besides the Appendix, 
which contains the extradition conventions of this country since 1843, we have eight 
chapters. The first is * Upon the Duty of Extradition ; ' the second on the * Early 
Treaties and Cases ; ' the others on the law in the United States, Canada, England, aiul 
France, and the practice in those countries." — The Law JournaL 

** One of the most interesting and valuable contributions to legal literature which it 
has been our province to notice for a long time, is ' Clarke's Treatise on the Law of 

Extradition.' Mr. Clarke's work comprises chapters upon the Duty of 

Extradition ; Early Treaties and Cases ; History of the Law in the United States, in 
Canada, in England, in France, &c., with an Appendix containing the Conventions 

existing between England and Foreign Nations, and the Cases decided thereon 

The work is ably prepared throughout, and should form a part of the library of every 
lawyer interested in great Constitutional or Jntemational Questions." — Albany Law 
Journal, 

The Times of September 7, 1874, in a long article upon " Extradition Treaties," 
makes considerable use of this work, and writes of it as **Mr, Clarke s usefiU Work 
Oft ^jcfroifi/ion.*' 
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PRACTICE OP CONVEYANCING. 



This day is published, in One Volume, 8vo., price 14J., cloth, 



Cttle $tth: 



THEIR CUSTODY, INSPECTION, AND PRODUCTION, 

jat 3lato, (n (Equftp ana (n a^amrjS of Contjepancfnff, 

INCLUDING COVENANTS FOR THE PRODUCTION OF DEEDS ANP 

ATTESTED COPIES ; 

With an Appendix of Precedents^ the Vendor and Purchaser Act, 1 874, 

6*^. ^c, ^c. 

By WALTER ARTHUR COPINGER, 

OF THE MIDDLE TEMPLE, BAERISTER-AT-LAW ; 

Author of ^ The Law of Copyright " and ** Index to Precedents in Conveyandng.** 



JOHNSON'S DICTIONARY BY Dr. R. O. LATHAM. 

Complete in Four Volumes, Quarto, price *]L, cloth, 

A DICTIONARY OF THE ENGLISH LANGUAGE. 

By R. G. LATHAM, M.A, M.D., &c, 

LATB FELLOW OP KINC'S COLLBGB, CAMBRIDGE ; 

Author of " The English Language,^' i&c. Founded on that of Dr. Samuel Johnson, 
as edited by the Rev. H. J. Todd, M.A. With numerous Emendations and Additions. 



** The special excellence of the present over all 
previous editions will be found in the etjrmological 
department." — John Bull. 

"Though nominally based on Johnson's Dic- 
tionary, so much of the original text is discarded as 
imx>erfect or erroneous, and the additions in every 



department are so numerous and extensive, that it 

may be regarded virtually as a new book 

Dr. Latham's Dictionary deserves to be studied by 
every one interested in the language ; as a book of 
reference it is admirably fitted for general useful- 
ness.** — Edinburgh Review.. 



THE ELEMENTS 0;P ROMAN LAW. 

This day is published, in Svo., price , cloth, 

A CONCISE DIGEST OF THE INSTITUTES 

GAIUS AND JUSTINIAN, 

With copious References arranged in Parallel Columns, also Chronological and 

Analytical TcLbles, Lists of Laws, &^c, 6f*c, 

Primarily designed for the Use of Students preparing for Examination at 

Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR K HARRIS, B.C.L., M.A., 

OP WORCESTER COLLEGE, OXFORD, AND THE INNER TEMPLE. 
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JVaw Ready ^ in One thick Volume^ 8w., of nearly One Thousand Pa^ 

price 42J., strongly bound in Cloth, 

A MAGISTERIAL & POLICE aUD 

IBefng t^t Statute Hato, 

INCLUDING THE SESSION OF 1874. 
WITH NOTES AND REFERENCES TO THE MOST RECENTLY DECIDED CAS 

BBLATING TO THB 

PROCEDURE, JURISDICTION, and DUTIES of MAGISTRj 

AND POLICE AUTHORITIES, 

/AT THE METROPOLIS AND IN THE COUNTRY , 

With an Introduction showing the General Procedure before Magis 

both in Indictable and Summary Matters. 

BY 

HENRY C GREENWOOD, 

Stipendiary MagistraU for tkt District of the Staffordihire Potteries, 

AND 

TEMPLE C. MARTIN, 

Of the Soutkwark Police Court. - 



** The law relating to magistrates is a very im- 
portant part of our jurisprudence, and upon the skill 
with which the statute and case law is expounded 
by text writers depends in a great measure the suc- 
cessful administration of the criminal law. The 
(act that Mr. Greenwood, evidently ablr assisted 
by Mr. Martin, should have entered a field already 
occupied by Olce and Bum, the latter work having 
been recently edited with most elaborate care hy 
high authorities, would appear to show that magi- 
strates are not altogether satisfied with the wa^ 
in which the subject of the jurisdiction of magi- 
strates, and police law generally, has been dealt 
with. And we notice that our authors do not con- 
fine themselves to the duties of magistrates only, 
Erticular attention, we are told in the preface;, 
ving been paid to the duties of constables. 

" For the form of the work we have nothing but 
commendation. The subjects are treated in alphabet 
ticaJ order— obviously the simplest and most intel- 
ligible form for atreatise on law where the subject is 
plainly divisible and capable of classification. The 
subjects thus classified are preceded by a valuable 
introduction commencing with the jurisdiction of 
magistrates in indictable offences, which is followed 
by a dissertation upon their jurisdiction in summary 
matters. As illustrating the desire of our authors to 
attain to lucidity, we may refer to the first page of 
this introduction, which opens thus : — 

'Before proceeding in any matter the justice 
.should inquire : — 

' zst. Whether he has jurisdiction. 

'and. If more than one or any particular de- 
scription of justice is required. 

* 3rd. Whether a time is limited for any of the 
proceedings. 

'41th. What are his powers by die commission 
of tne peace or by statute.' 

" Under each head a short explanation is given, 
and the writers, whose qualifications for the task no 
one can question, proceed to treat of jurisdiction 
under xz & 12 Vict. c. 43, ss. 9, 3, 5, 6, and 7. This 
brings us to the mode in which statute law has been 
treated, and to explain this we turn to the preface, 
where we are told that the form of the statutes has 
been as little interfered with as possible; but the 
sections which relate to procedure and other matters 

" This work is eminently practical, and supplies a real want. It pi 

and concisely states the law on all points upon which Magistrates are c 

upon to adjudicate, systematically arranged, so as to be easy of referenct 

ought to find a place on every Justice^ s table, and we cannot but think the 

usefulness will speedily ensure for it as large a sale as its merits deserv 

Midland Counties Herald. 



of that nature have been collected into foot 
and referred to as required. By this arranj 
the text has been confined almost entirely 
sections creating offences, &c. 

** Having given this description of the plat 
treatise it only remains for us to observe u; 
execution of the design. It is perfectly pla 
a vast amount of labour and intelligence h; 
expended with the conscientious desire to ] 
a reliable guide. The foot notes, to which 
servations, directions, subordinate sections < 
of Parliament and cases are relegated, contait 
infomfation necessary to elucidate the text, wl 
we have said, is wholly statute law. The 
of the work entitled ' Intoxicating Liquors 
excellent and at the same time a very concise 
on the licensing law, and we should imagine 

firove of great use to magistrates and their 
n the text we have the statutes unencui 
with individual criticism, and the notes, wh 
of important, illustrative, and explanatory : 
are concise, the effect of decisions being : 
stated, no effort being made by the authors 
dulge in unnecessary writing, so frequently tb 
of authors and publishers. ' 

*' In short, we may say we have here ou 
law book. It is at once in itself an index 
digest. We have long been of opinion that h 
to simplify English law it must first be arran 
order, alphabetical or otherwise, letting the 
lature speak where it makes the law, and citi 
reo^nised authorities clearly and without coi 
where the law is to be found only in text-boo 
cases. Messrs. Greenwood and Martin ha> 
duced a work which is of moderate dimensio 
price, whilst from our examination of it we ' 
It maybe said to omit nothing which it ought 
tain. Without wishing to disparage any e 
text-book, we believe this before us will pi 
more practical use as being better arrange 
either Oke or Bum. Those are very valuable 
and will always retain their place in favour, 
think Messrs. Greenwood and Martin will 
hearty welcome wherever magistrates desire 
informed by easy reference of the nature and 
of their jurisdiction and powers."— Z-aw TVi 
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